TEMA 2. HICTOYHUKHU PUMCKOI'O HACTHOTI' O ITPABA.
OcHOBHBIE BONPOCHI:
1. IlonsiTHe U BUABI HCTOYHUKOB PUMCKOI0 IPpaBa

2. Koandukanus (cucreMaTu3anms) puMCKOro YacTHOTO NMpaBa

1. IloHsTHE U BUIbI HCTOYHUKOB PUMCKOI0 NIPaBa

VlcTOYHMKY PUMCKOTO YaCTHOTO TpaBa — 3TO CIIOCOOBI ((POPMBI) BRIpAKCHUS
Y 33aKPEIUIEHUSI MPABOBBIX HOPM PHUMCKOTO YacTHOIO IpaBa. Buapl HCTOYHUKOB:
OOBIYHOE TIPABO, 3aKOH, 3TUKTHl MAarUCTPATOB, JACATEIHHOCTH FOPUCTOB.

OObIYHOE TPAaBO — 3TO COBOKYMHOCTh HEMUCAHHBIX MpaBui (0ObIYAEB),
KOTOpble chnoxwinuch B JlpeBHeM Pume B pesynbrate HUX HEOAHOKPATHOTO
TPaJAMIIMOHHOTO TPUMEHEHUS M CaHKIMOHUPOBaHMS rocygapcTBoM. OObiuau
CKJIaJbIBAJIUCh B MPAKTHKE MPETKOB, )KPELOB, MarucTpaTos u 1p. [locie Toro, kak
00bI4ay CaHKIIMOHUPOBAIKUCH TOCYAAPCTBOM, OHU CTAHOBWJIMUCH OOBIYHBIM TIPABOM
U 3alUIIAIUCh rocyaapcTBoM. CaMbIM H3BECTHBIM W OJHOBPEMEHHO CaMbIM
JPEeBHUM TAMATHUKOM OObI4HOTO TipaBa JlpeBHero Puma siBnsitorcst 3akonbr XII
tabmuy (V' B. 10 H.3.). IOnman, Beimarommiics puMmckuii topuct Il B.,
chopMyJIMpPOBAII  CIIEAYIONIEE IIOJOKEHUE: YKOPCHHMBIIUNCS OObIYail BITOJIHE
CIPABEAJIMBO 3AIMIIAEM KaK 3aKOH, U 3TO €CTh MPaBO, KOTOPOE YCTAHABIUBAET
OOBIKHOBEHHE.

3akoHbl (TIMCaHHOE TMpaBo) B pecnyOnukanckom Pume (mo [ B.H.3.)
MPUHUMAIKCH TOJIBKO HAPOIHBIM COOpAHHEM M UMEHOBAIUCH «legesy.

B snoxy npunnumnara (I — I1II BB. H.3.) HapogHBIE cCOOpaHUsI TOTEPSUTH OBLIIOE
3HAUEHHUE M 3aKOHBI CTAM MU3JABaThCA CEHATOM («CEHATYyCKOHCYJIBTAHTHI»). [lo
CYILIECTBY K€ 9TO OBUIM PacHOpsHKEHUsT HUMIEpAaTopa, JIMIbh MPUKPHIBABIIETOCS
BUJIMMOCTBIO PECIyOIMKAHCKUX (POPM.

Hacrtymienne snoxu abcomotHoi monapxuu (c III B. H.3.) mpuBeno k Tomy,
YTO 3aKOHOM CTajJM CYUTATh TOJBKO €IMHOJMYHOE PACHOpPSIKEHHE UMIlepaTopa
(«koHCTUTYIIUWY). Paznuuaror dYeThipe BHUJA HMIEPATOPCKUX PACIOPSHKEHHM
(«koHCTUTYLMI®): (1) BIMKTBI — HOCHJIM OOIIMH XapakTep MW OOpalaluch K
HACEJICHUIO; (2) pECKPUIITHI — PACTIOPSHKEHUS UMIIEPATOPA 1O OTACIBHBIM JiejaM U
Borpocam; (3) MaHIaThl — UHCTPYKIMH, J1aBaBIIMECs YNHOBHUKAM; (4) IEKpEThI —
pelIeHrs UMIIEPATOPOB MO CIIOPHBIM JEJiaMm.

DJMKTBI MarucTpaToB — ATO CHEHUANIbHBIA akT (TporpamMma), KOTOpPBIi
U3JIaBAICA PECIyOJIMKAHCKMM MAarucTpaTtoM TpU BCTYIUICHUH B JIOJDKHOCTb.
Oco60€ MecTo 3aHUMAaJTH DAUKTHI IPETOPOB, KOTOPHIE Belalii CyACOHBIMU JCIaMHU.

(DOpMaJ'IBHO npeTop HC HUMCI IIpaBa HU OTMCHATb, HHU HU3MCHATH IIOJIOXKCHUSA



CTaporo IMpaBa, OJHAKO IMPETOP MOr JUIIUTh CWIbl TO WIH HHOE IOJOKECHUE
CTaporo mpaBa U TaKUM 00pa3oM (haKTUYECKU BBECTH HOBOE.

B cBOMX 3/1MKTaxX MarucTpaThl U3Narajiv npaBuiia, KOTOPbIMU OYAYT JIekKaTh
B OCHOBE MX JI€ATEIbHOCTH, YKa3bIBAIM B KAKUX CIy4asx OyAyT JaBaThbCs MCKH, a B
KaKUX HET, OMNPEACISUIM MOPSJAOK B3aMMOOTHOIICHUN C 4YyXXe3eMIlaMh U T.[I.
[lepBoHaYaJIBHO HAMKTHI U3AABAIUCH TOJIBKO HA CPOK JESITEIIBHOCTH M3/IaBIIETO UX
MarucrTpara (mperopa), W TOITOMY MpPU BCTYIUIGHMH B JIOJDKHOCTH HOBOTO
MarucTpara 3auKTbl MeHsMch. OaHako co Il B.H.3. paHee U3JaHHBIN 3IUKT yKE HE
MOT OBITh U3MEHEH MJIH JIOMOJIHEH.

JlesTenbHOCTh PUMCKHUX FOPUCTOB. JIeSTENbHOCTh PUMCKHUX FOPUCTOB MMeENa
TP OCHOBHBIX HampaBienus: (1) koHcyiabTHpoBanue (respondere); (2)
cocTaBJicHHE U O(OPMIICHHE TMUCHMEHHBIX JOTOBOPOB (cavere); (3) pyKOBOJCTBO
poLecCyaIbHbIMU AEUCTBUSIMU CTOPOH (agere).

B snoxy npuHuunara psija npou3BeICHUN (TOJIKOBAaHUMN) IOPUCTOB MOTYYMIT
00s3aTENbHYI0 IOPUIAMYECKYIO CWIYy M, TakuM 00pa3oMm, cTajl OJHMM U3
MCTOYHUKOB PUMCKOTO YaCTHOIO MPaBa.

Tpynabl IOpUCTOB BBIpAXXAIUCh B OPME KOMMEHTAPUEB K 3aKOHOAATEIbCTBY
U NPETOPCKUM 3JIUKTaM, B BHJIE «/lurecT», oObeAMHABIINX KaK [IUBUIBLHOE, TaK U
IPETOPCKOE MPaBO, a TAKXKE B BUJIEC «MHCTUTYLUNW», T.€. yYUCOHUKOB [0 PUMCKOMY
npaBy. Bunaeimu topuctamu sBisumMch [unepon, IlaBen, VYibnuan, [aid,
[ToMnoHUH.

2. Kopudukauus (cucremMaTusanusi) pUMCKOIro 4YacTHOT0 MpaBa

[Ipennoceuiku  BceoOmiedt  koaudukanuu  mpaBa.  HeoOXoIuMoCTh
Koau(UKaAIMd PUMCKOTO TMpaBa OblIa BbI3BaHA JBYMs (DaKTOpaMu: BO-TEPBBIX,
NOTPEOHOCTBIO  IOPUAMYECKOM TPAKTUKM B 000OLIEHMM U  yHU(DUKAUUU
MCTOYHUKOB TIpaBa M BBITEKAIOUIMX W3 HUX NPaBOBBIX HOPM; BO-BTOPBIX,
Koaudukauss B HMHTEpecax NPaBOBOM TMOJUTHUKU CTaja MPaKTUYECKOU
rOCyapCTBEHHONW HEOOXOIMMOCTHIO B COOCTBEHHBIX MHTEpECax HMIIEPATOPCKOMN
BJIACTH.

B II — IV BB. npeanpuHUManuch psji YaCTHBIX U OPHUITHATBHBIX MOMBITOK
koaudukanuii puMmckoro mnpapa. HaumOosiee W3BECTHBIMM W3 HUX SBISIOTCSA
komubukaru pumckux ropuctoB I[lamupuss FOcrta, HOmus IlaBna, Casenus
FOnmmana, Kogekcel ['puropuana u ['epmorennana, @eogocueB KOJEKC.

Komudukarmus Octuanana. C magenunem 3amagHoit Pumckod ummepuu B
MCTOPUU PUMCKOIO IIpaBa MpOM30LLUIa [1ay3a; JajdbHeiliee TBUKEHNE, a BMECTE C
TeM Koaudukamus Npunumch Ha Busanturo. Ha mnpaBnenHune BU3aHTHIICKOTO



umreparopa KOctunuana (527 — 565 rr.) npuxoauTcs MEPUo/T pacliBeTa BOCTOYHO-
PUMCKOW ITUBUJIU3AINK, OJHUM W3 TPOSBICHUNA KOTOPOTO CTayia KOoaupUKaIus
PUMCKOTrO TMpaBa. JTa KoJu(UKaIus BKIIOYAECT YEThIpE OOJBIINE YACTH:

Konexc (Codex) cocrosin m3 12 kHWr m 765 TUTYJIOB, B HEM OBLIN
cucremaruzanuein 4600 UMIIEpaTOpCKUX KOHCTUTYLMM, HaunHasg co 117 1. u go
Hayana npasieHuss FOctunHumana. B kH. 1 cojaepxanuch MNOCTAHOBJICHUS IO
LEPKOBHOMY IpPaBy, B OTHOIIEHUH MCTOYHUKOB TPaBa, a TAKXKE rOCYIapCTBEHHOMN
CIy’)Obl M 00S3aHHOCTECH YMHOBHUKOB; B KH. 2 — 8 ObutM OOOOIICHBI aKTHI
UMIIEPATOPOB MO TPAKIAHCKOMY IIpaBy M CYAONPOU3BOACTBY; B KH. 9 — 1O
yroJgoBHOMY mpaBy; B KH. 10 — 12 — mo rocygapCTBEHHOMY YIIPaBJIIEHUIO,
¢bunancam u T.4. [Ipu cucteMaTusanuy COXpaHsIUCh 1aThl U3/IaHUS KOHCTUTYIIHMI
Y AMEHA JIApOBABIINX UX FOCyAapen.

Hogsembr (Novellae) conepkanu 3akoHbl, U3aHHble caMuM HOCcTUHHAHOM.
Hogemnpl ycioBHO cuuTarorcs yerBepror 4dacthio CBoma FOcrtuHMaHa, XOTSA HMX
COCTaBWJIH YK€ Mociie cMepTu umrneparopa. CoXpaHUIUCh TPU COOpHUKA, TIEPBBI
U3 KOTOPBIX ObUT cocTaBlieH B 556 r. W BKItOYan 122 KOHCTUTYLMH; JBa JIPYTUX
(comepkamme 134 u 168 akToB) oTHOCSATCS KO BTOpoil mosioBuHe VI B. [Tomumo
0000IIEHNS HMMIEPATOPCKUX TTOCTAHOBJIECHUM, B HUX BKJIIOYAIUCH JJAUKTHI
Ha4yaJbHUKOB KPYITHBIX IPOBUHIUN.

«Muactutyuun» (Institutiones) — kpaTkuii y4eOHHUK, HATMCAHHBII B KAUECTBE
BBOJIHOTO Kypca JUisi HAaUYMHAIOWIMX H3ydaTh npaBo. MHctutynuu HOctrHMaHa
MPEACTABIIAIOT CHCTEMAaTU3MPOBAHHOE HM3JI0KEHUE OCHOB IpaBa: 0OIIMe Havaa
MPABOIIPUMEHEHUSI U CUCTEMATHUUYECKOE H3JI0KEHUE JTOTMAaTUYECKUX MPUHIIMIIOB
IJIaBHBIM 00pa3oM 4YacTHOro mnpasa. « HCTUTYIHMM» MOAPA3ACSUITUCh, HA YEThIPE
KHUTH 1 98 TuTynoB. KHuru OBLIM MOCBAIICHBI CICAYIOMIMM Bompocam: 1) oOiee
y4€HHUE O MpaBe U yUYCHHUE O CyOheKTax mpasa (Juiax); 2 — 3) oO1iue HHCTUTYLIUH
BEITHOTO U 0053aTeNbCTBEHHOTO TpaBa; 4) ydeHWe 00 WCKaX M MPUHIIMIIAX
npaBoripuMeHeHuss. C 93TOro BpEeMEHU Takash CHUCTeMaTu3alusi IpaBa craja
Ha3bIBaThCS HHCTUTYIIUOHHOIA.

Hurectel, win Ilangextsl (Digesta, Pandectae) Obiin camoii 00BbEeMHOM
4acThi0 cBOoJa. OHM TPEACTABISJIM CHCTEMATUYECKYH0 KOMIWJISILIUIO LUATAT —
OTPBIBKOB U3 paboT Hanbosiee U3BECTHBIX PUMCKHUX MpaBoBeOB. Becero B cocrare
«Iurect» HacumthiBatOT 70 9200 OTPHIBKOB M3 2 THIC. pabOT, MPUHAIJICKABIINX
nepy 39 uzBecTHbIX 10pUCTOB | — V BB. H.3. DT0 ObLIa CBOETO POJia SHIMKIIONEIUS
PUMCKON IOPUCIPYACHIIMU, HO HAWOOJBIIEE YHCIO OTPHIBKOB OBUIO B3ATO W3
COUMHEHHUN KJIACCUYECKUX IOpUCTOB YibnuaHa (2462), Ilasna (2083), Ilanunuana
(595), Ilomnonus, I'asi, Monectrna, FOnrana (1o HECKOJIBKY COTEH).



«durecte» pazgensiiuch Ha 50 KHUT MO Pa3HBIM IOPUAMYECKUM TeMaM,
BHYTpH KHUI — Ha TUTYJBl W OTHAeNbHbIE (parmeHTel. Bech wmartepuan B
«/lurecrax» yCJIOBHO Mojpasieisercs Ha ceMb uacteil. B mepBoit (kH. 1 — 4)
paccMaTpuBaIKCh OOIIKME BOIMPOCH MpaBa U yuyeHUE O CyObeKTax mpasa (JIUIax);
BO BrOpoi (kH. 5 — 11) — BemHoe mpaBo; B TpeTheil (kH. 12 — 19) — 00
JIBYXCTOPOHHHX 00s3aTelIbCcTBaX; B 4eTBepTOil (KH. 20 — 27) — 00 obecneueHUM
00s13aTeabCTB; B mATOM (KH. 28 — 36) — 0 3aBemanusix; B mector (kH. 37 — 43) — o
pa3HOO0Opa3HBIX MPABOBBIX KOJUTU3HUAX, PEIIAEMBIX MO CYICHCKOMY YCMOTPEHUIO; B
cenpMoii (kH. 44 — 49) — BOIIPOCHI YTOJIOBHOTO M ITyOJUYHOro mpasa. ITocmemHsis
KHUTA TOCBSIIAJIACh CTAPhIM IOPUINYECKAM BBIPAKEHUSM, TEPMHHOJIOTHH,
BBICKA3bIBAaHUSIM, TIOCIIOBUIIAM U T.II.

@parMeHThl TakKe pachojiarajiuch B KaXJAOM TUTYyJIE HE MPOU3BOJIBHO:
BHayaje CHUCTEMAaTU3UPOBAIUCH (PparMEHThl, KOMMEHTUPYIOIIHE IOPUIUIECKUE
npo0JieMbl, TIOCTABJICHHBIE B M3BECTHOM TOTrJa couMHeHWH topucta CaluHa 1o
rpaKJaHCKOMY TIPaBY; 3aTE€M TOJIKOBAHHUS K TOCTOSSHHOMY, TPETOPCKOMY DJIUKTY —
CIIeZlys €r0 CHCTEME M BOIPOCaM; B 3aKJIIOUEHUE 1aBaJTUCh OTBETHI MPAKTHUECKOM
HaIpaBJICHHOCTH, TJABHBIM 00pa3oM courHeHHsM [lanmHuaHa; B HEKOTOPBIX
TuTynax «J{urect» ObLT TakKe TOMOTHUTENBHBIN Appendix — npuiioxKeHuUe.



