Pa3nea 1.3. «IIpeacraBurtesibcTBO. CPOKH B rPakKIaAHCKOM MPaBe»
[Ipe3enTanus
Tema 1. «IIpeacraBurenbcTBO. J[0BEPEHHOCTH)
1.1. «IloHsATHE ¥ 3HAYEHNE UHCTUTYTA NIPEIACTAaBUTEIBCTBAY
1.2. «Buabl mpeacTaBuTEIbCTBAY
1.3. «IloHsATHE JOBEPEHHOCTHU U €€ BUIBD»
1.4. «®Popma [OOBEPEHHOCTH, CPOK JCUCTBUS M YCIOBUA €€
JNEUCTBUTEILHOCTI
Tema 2. «Cpoku B rpa:kaanckom npase. ckoBasi 1aBHOCTb
2.1. «IlonsATHE M 3HaYEHNE CPOKOB B TPAKIAHCKOM IIPABE»
2.2. «IIpaBuia ncuncieHns CPOKOB B IPAKIAHCKOM IIPABE»
2.3. «/ckoBas HABHOCTBH: INOHATHE W 3HAYEHUE IS TPAXKIAHCKO-
MPABOBBIX OTHOIIEHUI
2.4. «IIpuMeHeHne cpoKa UCKOBOW JaBHOCTH

Bomnpocs! 1t npoepku
Bomnpoce! piis npoepku

[TpaxTruaeckuii brox 3.
Keic-3aganus

Jluteparypa

JlonmomHuTENbHAS IUTEpaTypa 3 K pazaeny 3
XpecromaTtus

XpecromaTus 3 K pazueny 3
? PybGexxHoe TecTupoBaHue 3



Pasznen 1.3. «IlpeacraBurenbcTB0. CPOKM B IPaKIAHCKOM NPaBe»
1. «IIpeacraBuTeabCTBO. JJOBEPEHHOCTHY»
1.1. «IloHsiTHE ¥ 3HAYEHNE HHCTUTYTA NMPEICTABUTEIHCTBA)

[IpencTtaBUTENBCTBO KakK TPaKJAHCKOE IPABOOTHOIICHUE HA NPOTKEHUU
JUIMTEIIbBHOTO BpPEMEHHM TPUBJICKAET HCCIEeN0BaTENel, YTO OOBICHSIETCS €ro
MOBBIIIEHHON 3HAYMMOCTBIO KaK OJHOTO W3 TapaHTOB IpaBa CyObEKTa Ha
CBOOOTHOE ydYacTHe B TpaxaaHCKOM obopore. Hopwmel, perymupyromme
OTHOIIICHUE TIPEICTABUTEIbCTBA, pEATU3YIOTCI Kak (PU3NYECKUMH, TaK |
IOpUINYECKUMU JIUllaMH. Pacmmpsiercst cdepa MX BKIIOYCHHUS B TPaXTaHCKUAN
000pOT, YTO CIOCOOCTBYET MOUCKY ONTUMAIBHBIX CIIOCOOOB MPUOOPETEHUS MIPAB U
BBITIOJTHEHUS O00S3aHHOCTEH (32 MCKIIOYEHUEM IIpaB U OOSI3aHHOCTEHM, TECHO
CBSI3aHHBIX C JIMYHOCTBbIO CyObekTa). Hopwmbl, perynupyronme OTHOIICHUE
MPEJCTABUTENILCTBA, JOJKHBI OTBEYATh pealiusiM BPEMEHHU, YTO HEBO3MOXHO 0e€3
MOBBIIICHHOTO BHUMAaHUS YYEHBIX K Mpo0iemMaM NpPaKTUKU HX pealn3aluu.
HNmeromuecss B 3aKOHOJATEIBCTBE MPOOENBI  MPABOBOTO  PETYIMPOBAHUS
OTHOUIIEHUSI TPEJICTABUTENILCTBA IMOPOXKIAIOT MPOTUBOPEUUBYIO  CYICOHYIO
MPAKTUKY, YTO 3HAYUTEIHHO OCJIOXKHSET T'PAKIAHCKHM 000pPOT M HE IMO3BOJISET
cyObexTaM (G GEKTHBHO BCTYIATh B IIPABOOTHOLICHHE IIPEACTABUTEIBCTRA

[IpencTaBUTENBCTBO KAK MHCTUTYT IPaXAAaHCKOTO MPaBa HAIUIO 3aKPETUICHUE
B OTPACIIEBOM KOHCOIUIALUM AEHCTBYIOINX B Poccuu y3aKOHEHUH B Tpa)KJaHCKO-
npaBoBoil cdepe - CBoae 3aKOHOB rpakaaHCKux 1832 r. kak COCTaBHOM 4acTu
CBopa 3axoHoB Poccuiickoi I/IMl'IepI/II/IZ. CocraBurenn CBoJ1a HE BHECIN B ITOHSITHE
MPEJACTABUTENILCTBA  MPUHIIMIIMAIBHO  HOBBIX  TMOJOXKEHUH, a  JIMIIb
CUCTEMAaTU3UpOBAIM  HakonuBimukcs ¢ 1649 r. mnpaBoBOM  Marepual.
[Tocnenyronme penakunu CBoaa, uMmeBire mecto B 1842 r. u 1857 r., umenu te
e HemoctaTkw, yto U CBox B pemakuuu 1832 1. B cuily HU3KOro ypoOBHS
3aKOHOAATEIbHOM  TEXHUKHM  OTCYTCTBOBAJIO  JIETAIbHOE  OMpPEICIICHUE
MPEACTABUTENIBCTBA, HE Pa3TPaHUYMBAINCH YIMOJHOMOYHUE KaK OJIHOCTOPOHHSS
CAENKa TMPEACTaBIIEMOTO W  COIVIAIIEHWE CTOPOH, MPEAIIECTBOBABLIECE
COBEpUICHUIO ymnoJHOMOuHudA. llo3nHee moa TpPEeACTaBUTENBCTBOM B  IPABE
JOpeBOIONIMOHHON  Poccun  mo  oOmieMy mpaBuwily  CTajlo  MOHUMAThCA
MPaBOOTHOIIICHUE, B CHIIy KOTOPOTO OJIHO JHUIO (TIPEICTaBUTENb) NECUCTBYET
BMECTO Jpyroro juma (MpeacTaBisieMOro) OT €ro HMMEHM M 3a €ro Ccuer,
MOCJEACTBUS K€ OTUX  JICMCTBUM  HEMOCPEICTBEHHO TMEPEHOCATCS  Ha
npezcraiasieMoro’. COBETCKUIA IEPHOJ B Pa3BUTHH OTEUECCTBEHHOTO TOCYIAPCTBA
Y MpaBa, MPOSBUBILIMKCSI BO BHYTPEHHEW noauTHke nepuoaa ¢ 1917 mo 1921 r.,

! KopotkoB [I.b. Mecto u ponp aebuHULIUN '"TPeACTaBUTENHCTBO" W "MOBEPEHHOCTH"' B
poccuiickoM 3akoHozarenbcTBe // BectHuk Ilepmckoro ynuBepcutera. FOpuanueckue Haykw.
2014.N 1. C. 118 - 124.

? CBox 3akoHOB Poccuiickoii umnepun: B 16 1. CII6.: Tun. Broporo ota-uus CobcrBennoi Ero
Nmnepatopckoro Bennvectsa kanuensapuu, 1887. T. 10. 403 c.

3 Yepuera O.A., AradonoBa H.H., Apremenko C.B., be3bax B.B. I'paxnanckoe mpaBo:
VYuebnuk / OtB. pea. B.I1. Mozonun, A.W. Macnses. M.: IOpucts, 2005. Y. 1. 719 c.



OXapaKkTEepU30BaJICs 3a/ayeil CKOPEHIIEero BBITECHEHUS JOOBIX CIEKYJISTUBHBIX
OTHOIIEHUH KaK YYXKJbIX COBETCKOMY CTpPOI0. TONBKO JUYHBIA TPy MOT OBIThH
HMCTOYHUKOM MPUOOpEeTeHUs] COOCTBEHHOCTH. COLMATUCTUYECKUE OPraHU3alluy He
JOJDKHBI  OBLTM  MPUBJIEKaTh K CBOEW JICSITENBHOCTU MpEJCTAaBUTENCH, He
NPOU3BOJAIIMX  MpoAyKTa. Jluimb ¢  HadamoM  pa3BepThIBAaHUS  HOBOM
SKOHOMHMYECKON monuTvkud (HAma) B 1921 1. HaMeTWINCh TOJIOKUTEIbHbBIC
TEHJEHIIMN B 00JIacTH JIMOepam3aIuu rpakaaHnckoro obopora u "okuBieHUS"
HEOTHEMJIEMBIX €ro aTpuOyTOB, B TOM YMKCJI€ OTHOIICHHS MPEICTABUTEIHCTBA.
[ToTpeboBanack nepecTpoiika rpaXxJJaHCKOr0 3aKOHOAATEIbCTBA KAK HHCTPYMEHTA,
TFapaHTHPYIOUIET0 PEaJu3alMi0 H3MAa U 00ECHEYHMBAIOLIEr0 OONBIIYIO 3aLIUTY U
CTaOMJIBHOCTB TPAXIAHCKOTO MTPaBOIOPSIKA.

NHcTuTyT mnpeicTaBUTENbCTBA B TPAXKJAAHCKOM TIpaBe HMEET BecbMa
CYILIECTBEHHOE 3HAUYEHUE JJISI MPAaBONPUMEHUTENbHON TpakTuku. B.J[. 30pbkuH
BBIICISCT TAKYI0 TEHICHLMIO, Kak "mubepammsamus mnpasompuMenerus”’. Bo
MHOTHX CJIy4yasXx OT Bompoca O TOM, COOJIONAIUCh JIM  TOJIOKEHUS
3aKOHOAATENbCTBA IIpaBa O MPEACTABUTEIBLCTBE MU JOBEPEHHOCTH BO BpEMs
COBEPILICHUS CHEJIKH, 3aBUCEJIO0 pEIIEHHWE CyJa OTHOCUTENIBHO camoro (axra
COBEPILIEHUS CICIKHU U €€ IeUCTBUTEILHOCTH.

COOTBETCTBEHHO, NPOSABISIETCS HEOOXOJUMOCTh JaJbHEHIIEro OCBOEHUS
WHCTUTYTA TPEJCTABUTEIILCTBA B IPaXXJIAHCKOM IpPaBe KaK €ro yHUBEpPCAIbHOU
bopMbl, €IMHOOOPAa3HOTO0 TOJIKOBAHUS CYILIECTBYIOIIMX MPABOBBIX HOPM H
COBEPILIECHCTBOBAHMS  JIEUCTBYIOLIETO  3aKOHOJATENbCTBA,  UCIOJIb3YEMbIX
TEPMUHOB M YCTPAHCHHUSI HMEIOIIUXCS TMPOOEIIOB B COBPEMEHHBIX PpPeAHsIX
PBIHOYHBIX OTHOIICHUH.

Cratps 182 I'K P® 3akpemyisieT KIHOYEBbIE NPU3HAKKA NPEACTABUTENIbCTBA,
KoTOopble paHee ObuIM BbiAeneHbl JI. KaszanieBbiM, mUcCaBIIMM O TOM, YTO
MPEACTABUTENBCTBO - HCKIIOYUTEIBHO IOPUINYECKUA TEPMHH, COCTOSIIUI B
3aKJIFOUCHUH IOPUIUYECKOU CIETKH, TP 3TOM MPEICTaBUTENb, 3aKI0UYas CIEIKY,
JIEUCTBYET BMECTO TMPUHIUIIATA, UMESI OCHOBAaHHOE "Ha KaKOM-HUOY/b MPaBOBOM
MOMeHTe" TMOJHOMOYME Ha TO OT MPUHUMIIANA; 3aKII0YaeT CAEJKY Ha HMS
MPUHIKNATA U C HAMEPEHUEM TPOU3BECTH JJIsl MPUHIUIIANA TaKUEe IOPUIUUECKUe
MOCJIEJICTBUSI, KakWe HacTynwid Obl, ecau Obl TOT caM €€ CoBepIlall
("koHTparupoBan"); MpeCTaBUTEILCTBO "OCHOBBIBAETCA Ha Pa3/eJICHUU CBOWUCTB
KOHTpareHTa U CyObeKTa CACJIKM MEXAY MPEJCTABUTEIEM U MPUHIMIIAIOM U Ha
MBICJTUMOM COEJIMHEHHH OOOMX ATUX CBOWCTB MOCPEACTBOM (UKIHUM B JIUIEC
TpeJICTaBIIeMOro"”,

B ropuauueckoil 1uteparype BbIISISIOTCS CIEAYIOIME OCHOBHbIE MPU3HAKHU
npejacTaBuTeIbCTBA (pHC. 1.).

4 3opskuH B.JI. Konctutynumonnsiii Cyn Poccuiickoii denepauny U pa3BUTHE TPAKIAHCKOTO
npaBa // Poccuiickuit cynps. 2012. N 3. C. 22.

> Kasannes JI. VYuenme o IIPEACTABUTENLCTBE B TIpaXXJaHCKOM mpase. Ilonsatue
npeacraBuTenbcTBa. Boim. 1. Spocmasns, 1878. C. 56 - 57.
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Bo-nepBbIX, OTHOLIEHHWS, BO3HUKAIOIIAE IO IOBOAY IPEIACTABUTENIHCTBA,
ABJISIIOTCSL  OPTaHU3alMOHHBIMUA, TO €CTh, JUUIEHHBIMA HMYIIECTBEHHOIO
COJZIEpKaHHUs.

Bo-BTOpBIX, IPEACTABUTEIIBCTBO MOXKET OMIOCPEIOBATH TOJIBKO TPABOMEPHBIE
JICVCTBHS.

B-Tperbux, mpeACTaBUTENb JIECUCTBYET HE OT CBOEr0 MMEHHU, & OT MMEHU
MPEJICTABISEMOTO.

B-ueTBepThHIX, NPEACTABUTEND COBEPIIAECT PA3IMYHOTO POJA OPUANYECKHUE
JIEUCTBHS OT UMEHU MTPEIACTABISEMOTO.

B-natbIX, B pe3yibTaTe OECUCTBUM MNPEICTABUTENSA TPAXIAAHCKUE IpaBa U
00s13aHHOCTH BO3HUKAIOT, U3MEHSIIOTCS WJIM MPEKPAIIaroTCs HEMOCPEICTBEHHO Y
MPEACTABIIIEMOTO.

B-mecThIxX, mnpencraBUTENb JEUCTBYET B IMEPBYIO OYEpelb B HHTEpecax
HpeIICTaBJBIGMOI‘OG.

CymHOCTHBIMH NPU3HAKAMU MTOHATHS MPEACTABUTEIIbCTBA,
3akperieHHbIMU B cT. 182 'K P®, aBnstorcs: neiicTBUE NMPEICTaBUTENS B UYKOM
MHTEPECE, HHTEpECE MNPEACTaBISIEMOrO; JACHUCTBUE IMPEICTABUTENSI OT WMEHHU
MPECTABIIEMOr0 U HA OCHOBAHUU JINOO MOSICHEHU S, TTOJTYYEHHOT'O OT TIOCJICTHETO
(moBepeHHOCTH), JIMOO yKa3aHWs 3aKOHA, JUOO aKTa YMOJHOMOYEHHOIO Ha TO
rOCyapCTBEHHOI'O0 OpraHa WA OpraHa MECTHOTO CAaMOYIPABJICHHUS; COBEPIICHHAS
MPEJICTABUTENIEM CJIEJIKA HEMOCPEACTBEHHO CO3HA€T, M3MEHSAET W MpEeKpamaect
rpakJIaHCKUE IMpaBa U OOS3aHHOCTH. XapaKTEpPHOM YepTOM TIpakAaHCKOro U
KOMMEPYECKOI0 MPEACTABUTEIBLCTBA SIBISIETCS COBEPIIEHHUE JOTOBOPOB M HMHBIX
CHEJIOK, a HE MPOLECCYyalbHbIX ICUCTBUM WJIM YYaCTHUE B HAJOTOBBIX M HHBIX
paBOOTHOIICHUAX. IMEHHO 3TUM 00BsICHsIeTCS 00benuHeHUEe B moapasaene 4 ['K
P® HOpM 0 cpenkax u IpeacTaBUTENbCTBE. 1lo3TOMY HOBOJBHO 4acTo
BBIIBUTAEMOE B JINTEPATYpE IMPEMJIOKEHHE O PaACIIUPEHUU [OpeaMeTa
IrPaXIAHCKOTO UM KOMMEPYECKOTO  MPEACTABUTEIbCTBA  JI0  COBEPIICHUS
OPHNYECKOr0  NEHCTBHS  HPEACTABHTEIEM HE HAXOAUT MOMICPKKH Y
3akoHomarens. Heucrnonb3oBaHue B APYrux OTpacisX MOpaBa HOPUIUYECKOU
KOHCTPYKIIMM MPEACTABUTEIBCTBA, BO3HUKIIEH MW PA3BUBAIOLICICA B JIOHE
IrpaXXJaHCKOTO IpaBa, OTHIOAb HE BEAET K YHHUBEPCAIU3ALMU 3TOW IOPUINYECKOU
KOHCTPYKIIMM, OHA TO-TIPEXKHEMY OCTA€TCd WHCTUTYTOM TPaXXJaHCKOrO |
MPEANPUHUMATENBCKOTO  TIpaBa, XOTS OTIEJIbHBIE €r0 3JIEMEHThl MOTYT
MPUMEHATHCA U B UHBIX OTPACIISIX POCCUMCKOTO 3aKOHOATEIIbCTBRA.

® Cwm, HarpuMmep: [locrarelinblii kommeHTapuil K ['paxknanckoMmy koxpekcy Poccuiickon
®eneparun, yactu nepsoit / B.B. Aunponos, K.I1. bensies, 5.M. I'onrano u np.; Ilox pen. I1.B.
Kpamennnnukosa. M.: Craryt, 2011. 1326 c.

! KommenTapuit k I'paxxnanckomy kojaekcy Poccuiickoit ®@eneparun. Yacts nepsas / [lox pen.
T.E. A6osoit u A.1O. Kabankuna. M., 2002. C. 457 - 461 (aBtop - E.H. 'enazexanze).
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OCHOBHbI€ NPU3HAKKU npeacraBuTesribCTBa @

<)

1) OTHOWEHMA ABNRKTCA  OPraHu3auMOoHHbIMK  (AUWEHHDIMUY
MMYLLECTBEHHOTO COAEpPHaHuA).

2) npaBoMEpPHbIE AUCTBUA

3) NEICTBYET HE OT CBOErO MMEHW, 3 OT UMEHU NPeacTaBAREMOro

4) COBEpLUAET IOPUANHECKME AeNCTBMA OT MMEHW NPeacTaBNAeMOoro.

S) rpampaHckue npaea U 00A3aHHOCTY BO3HMKAIOT, M3MEHAKOTCA WAM
NPeKpalwaTca HenocpeaCcTBeHHO Y NPeacTaBNsemoro.

6) npeacTasuTeNb ASACTBYET B B MHTEpECcax NpeacTaBN{emoro.

7) QENCTBME Ha OCHOBaHWW AWMBO MOACHEHWA. NOAYYEHHOTO OT
nocneaHero (AoBepeHHOCTH), AMbO yKasaHWA 3axkoHa, Ambo akrta
YyNOAHOMOYEHHOrO Ha TO rocyAapCcTBEHHOro opraHa Wan opraHa MecTHoro
camoynpas/ieHuA

Puc. 1. [Ipusnaxu npedcmasumenvcmea

IIpeacTaBUTEJBLCTBO - 3TO OIpPEACIICHHBIH CHOCOO COBEpIIEHUS CHENOK,
Npexae Bcero AOroBopoB. OIHOCTOPOHHUE CHAEIKM HE MOTYT COBEPIIATHCS C
MTOMOIIBIO MPEICTABUTENS, T.K. COBEPLIAIOIINI CHEIKY OCYLIECTBIISIET €€ B CBOUX
uHTepecax. JleWcTBUS MpejCTaBUTENs] HE MOTYT OBITh HalpaBJICHbl Ha
OCYILIECTBJICHUE TpaBa, MNPUHAMJICKAIIETO MPEACTABIAEMOMY, IOCKOJIbKY
JEUCTBUSIMH MPECTABUTENSI MOTYT HEMOCPEICTBEHHO CO3aBaThCsl, N3MEHATHCS U
MpEeKpalaTbCsl TpaxIaHCKUE TMpaBa U OO0S3aHHOCTH  MPEJCTABISIEMOTO,
oOpa3zyroluecs U3 3aKI0YaeMbIX MpeAcTaBUTeNIeM J0oroBopoB. IIpuHamnexarniee
rpaXJIaHUHy WM IOPUIWYECKOMY JIMIly TMPaBO OCYIIECTBISIETCS MO MX
YCMOTPEHHUIO.

UYepes npeacTaBuTeNsl MOTYT COBepIIaThCs HE Bce caenku. He pgomyckaercs
3aKJII0YEHHUE CIIEJIOK Yepe3 MPEeCTaBUTENS, KOTOPBIE IO CBOEMY XapaKkTepy MOTYT
OBITH COBEPIIEHBI TOJBKO JIMYHO, @ PABHO JIPYTHUX CHEJIOK, YKa3aHHBIX B 3aKOHE.
Tak, 3aBemanue J0JDKHO OBITH COBEpIIeHO JUYHO. COBEpIlIeHNE 3aBEIaHus Yepes
npecTaBuTens He pomyckaercs (1. 3 cr. 1118 TK P®)®,

IIpencraBUTEJBCTBO - 3TO HOPUAUYECKAS KOHCTPYKLMS, MOPH MOMOILIU
KOTOPOH TIPEACTABISIEMbId MPUOOpETaeT TMpaBa U OOS3aHHOCTH W3 JIOTOBOPA,
3aKJIFOUEHHOTO MPEACTABUTENEM OT UMEHH MPEACTABISEMOr0 ¢ TPETHbUM JIMIIOM Ha
OCHOBaHUH MTOJTHOMOYHS. Casizyronmum AJIEMEHTOM KOHCTPYKIIHI
MPEJCTABUTENILCTBA SBJISETCA TIOJHOMOYHE, OCHOBAaHHOE Ha JIOBEPEHHOCTH,
yKa3aHUSAX 3aKOHA MO0 aKTe YIMOJIHOMOYEHHOrO Ha TO TOCYAapCTBEHHOTO OpraHa
WM OpraHa MECTHOTO camoylpaBiieHHs. [lomHOMOUME MOXKET COolepk aThbCsl U B
pemienun coopanus (. 4 cr. 185 I'K P®). Onpenenenue npupoabl MOJTHOMOYMS,
€ro CYIIECTBa BbI3BAJIO B IMBUIMCTUYECKON JINTEPATYPE MHOTOUUCIICHHBIE CIIOPHI.
[TomHOMOUME - 3TO CIIOCOOHOCTH MPEACTABUTEIISI CBOMMU JEHCTBUSIMU COBEPIIIATH

8 Annpees B.K. [IpencraBurensctio. JloBeperrocts // Horapuyc. 2013. N 3. C. 20 - 25.
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CHCJKHU JUIsl IPEACTaBIsIEMOro. JT0 He CyObEKTUBHOE MPABO MPEICTABUTENS U HE
CEKYHJIapHOE IPaBo, a 3JIEMEHT JCECIOCOOHOCTH TpaKJaHWHA C TOM pa3HUIICH,
4TO TIpaBa M OOS3aHHOCTH U3 JOTOBOpA, 3aKJIIYEHHOTO MPEACTaBUTEIEM,
BO3HHUKAIOT HEIMOCPEACTBEHHO Yy TMpencTaBiasieMoro. B Tom chydae, koraa
IOPUINIECKOE JIUIIO BHICTYMAET B KA4YECTBE MPEACTABUTENS, MO KpalHEeW Mepe
KOMMEpPYECKOTO,  IOJTHOMOYHE  OCHOBBIBACTCS ~ HA  JOTOBOPE  MEXIY
MIPEACTaBUTEIIEM U MPEACTABISIEMbBIM, MKy TPEACTABISIEMBIM U TPETHUM JIUIIOM
(m. 4 cr. 185 TK P®). IlosroMy IOJIHOMOYHE - HE CPEICTBO COCTUHCHHS
JIEECIIOCOOHOCTH TPECTABUTENS C MPABOCIIOCOOHOCTHIO APYTOro JIMIA C IEIbI0
CO3JAHMS TIPABOBBIX MOCICACTBHI ISl MOCIEIHEro’, a CIOCOOHOCTh COBEPIIATH
CHACIKU TIPEJCTABUTENIEM JUIA TMPEJACTABISIEMOTO BBUIY TOTO WJIM HWHOTO
OCHOBAHUS, KOTOpas MPpU HAJICICHUH KOHKPETHOTO MPEJACTaBUTENS MOJTHOMOYHEM
CTAHOBUTCS €ro CyOBEKTUBHBIM IIpaBOM. llepedrciieHHBIC BBHIIIIE OCHOBAHMS
BO3HMKHOBEHUS TOJHOMOYHMHN KpaiHe pa3HopojHbl. OIHO AEN0 JOBEPEHHOCTD,
KOTOpasi BbIHECEHAa B Ha3BaHue TrjaBbl 10 Hapsaay ¢ IPEACTaBUTEIbCTBOM U
KOTOPOM MOCBsIIeHa 0oJblnas 9acTh riaBbl (cT. 185 - 189 I'K PD). [/Ipyroe aemno
yKa3aHHE 3aKOoHa, aKT TrOoCOpraHa WJIM OpraHa MECTHOTO CcaMOYyIIpaBJIeHUS,
TIOJTHOMOYHE, COJIEpIKAIeecs B pelieHr: coOpanus (puc. 2.).

npe.EICTaBIv‘ITeanTBO - 3TO OI'Ipe,EI,EJ'IeHHbIIFl cnocob COoBEepLIEeHWA CcAerok,
npexge scero ooroBopoB

/X

Caenka, coBeplUeHHaa O4HUM NULOM (NpeacTaBUTENEM) OT MMEHW APYroro nuua
(NpeacTaBnAeMoro) B cUNy NONHOMOYNSA, OCHOBAHHOMD Ha LOBEPEHHOCTM,
yKazaHUK 3aKkoHa nubo akTe yNonHOMOYEHHOro Ha TO rocyAapCTBEHHOro opraHa
Uy opraHa MecTHOMO caMoynpaBneHns, HeNOCPeACTBEHHO CO3AAET, USMEHAET U
npekpalwaeT rpaxgaHckue npasa U obasaHHOCTU NpeacTaBNAeMOro

v

MpeAcTaBUTENLCTBO - 3TO lOpUAMYECKAd KOHCTPYKUMA, MpPW  MOMOLLK
KOTOPOI NpeacTaBnaemblil NpuobpeTaeT npaea U 0693aHHOCTU U3 L,OMOBOPA,
3aKMIOYEHHOrO NpefcTaBUTENeM OT UMEHW NPeAcTaBMnAaAeMoro ¢ TPETbUM
NTMLOM Ha OCHOBaHWW NOMHOMOUKA

Puc. 2. Ilonamue npedocmasumenscmea

HemanoBaxkHblii BOMpPOC TMpPU  HCCICIOBAHMM  NPEACTABUTEIIBCTBA B
IrpaXJAHCKOM TIpaBe MpEeACTaBisieT Bompoc o ero Buaax. llenp Takoi
KJIacCU(PUKAIIMY 3aKITI0YAETCSl B TOM, YTOOBI HanboJIee MOJHO U AETAIBHO U3YYUTh
UCCIeyeMbIit HHCTUTYT (puc. 3.).

9 Ipasxmarckoe npaso: Yue6ruk / Iox pen. ¥0.K. Toxcroro. T. 1. M., 2013. C. 328 - 329 (aTop
- H.1O. Pacckazona)
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MIPEJICTABUTEIILCTBA: 000P06OIbHOE U 00A3amelbHoe (3aKOHH0e) .

Jlpyrasi Tpynmna y4eHbIX TOBOPUT O HEOOXOIUMOCTH BBIACIHTH TPH BHAA
IPE/ICTABUTENBCTBA: 000P0BOIbHOE, 3AKOHHOE, A TAKXKE TI0 HA3HAYCHHUIO, T.C. HA
OCHOBAaHWW aJMHUHHCTPATUBHOTO aKTa. MBI HE MpHIEPKUBAEMCS TOJ00HON
KJaccu(DUKAMU U HUKE TTOKaXEeM, YTO MPHU TAKOM JICJICHUU IPEICTABUTEIHCTBA
Ha yKa3aHHBIC BUJIBI OTCYTCTBYET €AMHBIN KPUTEPHUil, KOTOPHIN TOJHKEH JIeXKATh B
OCHOBE JIt000# Kiaccupukanuu

B 3aBucuMocCTH OT OTpac/ieBOi MPUHA/JIEKHOCTH BBIICISIOTCS CIEAYIONINE
BHU/IbI MPEICTABUTEIHCTBA!

- MaTepHalbHOE  MPEJICTABUTEIHCTBO, BKJIIOYAIOIIIEE B cedst
MPEAICTaBUTEIIBCTBO B TPAXKIAHCKOM TPaBE, TPYJIOBOM MpaBe, HAJOTOBOM IpPaBE U
ap.;

- TpolieccyalbHOE — MPEACTaBUTENBCTBO,  BKIIOUamoliee B ceds
MPEACTaBUTEIILCTBO B  TPAXKIAHCKOM IpoIlecce, apOUTpakHOM MpoIecce,
YTOJIOBHOM TIPOIIECCE.

OTtoXxaecTBieHHE MaTepUaIbHOTO u MPOLIECCYaTFHOTO BUJIOB
MIPEICTaBUTEIILCTBA HEJOIMYCTUMO W OCHOBAaHO HA OIMMOOYHOM CTPEMJICHUH
yperyJIMpoBaTh B paMKaxX OJHOTO BHIA MPEICTABUTEILCTBA BCE BO3MOKHBIC
JIEUCTBUS, KOTOPBHIC COBEPIIAIOTCS TMPEACTABUTEIAMH OT HMMEHHM W 3a CUeT
MpeacTaBIsIeMbIX. JIOBOJBI CTOPOHHUKOB OOBEAWMHEHHS MAaTCPUATBHOTO U
MPOIIECCYATBHOTO BUAOB MPEICTABUTEIHCTBA CBUIETEIBCTBYIOT JIMIIIH O TOM, YTO
GyHKIMM ~ MaTEepUATbHOTO M MPOIECCYaIbHOTO  MPEJICTABUTENs  3a4acTyIo
OCYUIICCTBJISIOTCS OJHUM H TE€M K€ JIMIOM, YTO OOBICHSETCS OOoJblen
(G (HEKTUBHOCTHIO TaKOW NEATETLHOCTH (HE CEKpEeT, Halmpumep, YTO OTCTOSATH B
CyJle MPaBOMEPHOCTh COBEPIIIEHUS TOTO WM UHOTO JIEUCTBHS TIPHU MPOYUX PABHBIX
YCIIOBUSIX 3HAYUTEIBHO TIPOIIE CaMOMYy HCIOJHUTEI0 JaHHOTO JEHCTBUA,

10 baiirymesa FO.B. IlpeacraButenbcTBo: MOHATHE, BUBI, JOMYCTUMOCTh // BecTHuk Beiciiero
Apburpaxnoro Cyna Poccuiickoit @eaeparuu. 2009. N 12. C. 11; Ky3pmummna A.A. Bumsl
npeacraButenbcTBa // Kypnan poccuiickoro mpasa. 2006. N 1. C. 34; Hessroguna E.JI. Bumsr
IPEJCTaBUTENILCTBA B COBPEMEHHOM TpakaaHcKoM mpaBe Poccum // I'paxkgaHckuil Kojekc
Poccuiickoit denepanuy 1 HOBEWIIEE 3aKOHONATENBCTBO: Marepuansl MEKBY30BCKUX HAay4HO-
npakTudeckux KoHgpepenuuii. Omck: M3garensctBo Omckoit akanemun MBI Poccun, 2007. C.
41 - 43; Konokomnora D.E. IIpencTtaButensCcTBO B TPaKJAHCKOM MPOIECCEe: BUIBI, CYOBEKTHI U
g)OpMBI /I ApGutpaxsslii u rpaxxaanckuit mpouecc. 2003. N 1. C. 7; u np.

! I'yrauxoB O.B. I'paxxganckoe npaBo: Yueonuk / [Tox pen. O.H. Canuxora. M.: FOpuna. pupma
"Kontpakt"; MHOPA-M, 2006. T. I. 493 c.; Em B.C., Ko3nosa H.B., Kopuees C.M.
['paxxnanckoe npaBo. O6mas yact: Yuebuuk: B 4 1. / Ilox pen. E.A. Cyxanosa. 3-e u3n.,
nepepad. u gon. M.: Bontepc Knysep, 2008. T. 1. 736 c.; CoBeTckoe rpaxkaaHckoe mpaBo: B 2 T.
/ Tlon pen. B.A. PsacennieBa. M.: IOpua. nut., 1986. T. 1. 560 c.; 8. CoBeTckoe TpakaaHCKOe
npaBo: YueOHUK ans Bbicul. y4yeO. 3aBeaenuit / Ilox pen. FO.X. KanmbikoBa, B.A. Tapxosa.
CaparoB: Uzn-Bo Capar. yn-ta, 1991. T. 1. 452 c.; 10. Typanun B.}O. IIpoGnemsl
dopmupoBaHuss U (YHKIMOHMPOBAHUS IOPUIMYECKOM TEPMHUHOJIOTHM B TPaKIaHCKOM
3akoHoarenscTBe PD: ABToped. muc. ... kana. ropua. Hayk. benropon, 2002. 22 c.
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KOTOPBIN JIydIlle OCTAJbHBIX OCBEJOMJIEH O BCEX TOHKOCTSIX €r0 COBEPIICHHS).
Opnako 93TO HE JelaeT MaTepUaIbHBIA U TIPOLECCYyaIbHBIA  BUJIBI
NPEJICTABUTEILCTBA TOXJICCTBCHHBIMH, TIOCKOJIBKY O0BEKT HX IPaBOBOIO
peryJiupoBaHusi pa3/inyeH:

- OOBEKTOM TMPABOOTHOIIEHUS MaTePUATHLHOTO MPEACTABUTEIBCTBA OYyIyT
SBJIATHCS FOPUJAMYECKHE M TECHO CBS3aHHBIE ¢ HUMH (DaKTUUYECKHE ICHCTBUSA
MPEACTaBUTEINSI, COBEpPIIaeMble OT WMEHHM M 3a CYET MPEACTABISIEMOTO0 U
peryiIupyeMble MaTEpUATLHBIM TIPABOM,

- O00BEKTOM TPOIECCYAThHOTO TIPEICTABUTEIBLCTBA OYAYT  SBISITHCS
MpoIecCyaabHbIC JEHCTBUS, KOTOPHIE COBEPIIAIOTCS MPEACTABUTEIEM OT HMCHH U
32 CYeT  MPEeACTaBIsIEMOTO B  TIPEAYCMOTPEHHOM  MPOIECCyaIbHBIM
3akoHOAATeNbCTBOM P® mopsiake (ct. 54 ['pakmaHCKOro TMpoIeCCyaabHOTO
xozekca P®)™.

————— [ ———

Buabl npeactaButenbLCcTBa

Ho6poBonbHOE, 3aKOHHOE, A TaloKe MO Ha3HaYeHUIo,
T.e. HA OCHOBaHMU aAMWHUCTPATUBHOIO aKTa

MaTepuanbHoe npeacTaBUTENIbLCTBO

MpoueccyanbHOe NpeacTaBUTENIbCTBO

Puc. 3. Buowvl npedocmasumenvcmea

[IpeacTaBisieMbiM MOKET OBITH JIFOOOW CYOBEKT T'PaKJAHCKHX OTHOIICHUIA,
BBIPA3UBIINNA COOTBETCTBYIOIIYIO BOJIIO, WJIM B CHJIy 3aKOHA PEAM3YIOIINI CBOU
rpaXJaHCKUEe TIpaBa U oOs3aHHOCTH  4Yepe3  mpeacTtaButens. OO0bem
JIEECIIOCOOHOCTH TIPEICTABIISIEMOTO JIMIla MOXET ObITh JI0OBIM. B ciydae
3aKOHHOTO TIPEJICTABUTEIILCTBA 00BEM JEECIOCOOHOCTH TPEICTABIIEMOIO MOXKET
OBITh OTPAaHMYCHHBIM, a B CiIydae JOTOBOPHOTO - JO/DKCH OBITH 00s3aTEIIEHO
nosHbIM.  [lepenaTh MpeACcTaBUTENI0 MOXKHO TOJBKO TE TIpaBa, KOTOPBIMHU
MPECTaBIIIEMbIN 001aaeT CaM.

[IpencraBuTenemM MOXKET OBITh TOJBKO JIUIIO, O0JIAA0IIEE TTOJTHBIM 00HEMOM
JIeeCIIOCOBHOCTH. ITO MOXKET OBITh KaK (hH3UUECKOE, TAK U FOPUANUIECKOE JINIO .

12 KopotkoB JI.b. Mecto u ponp nedunummii "mpeactaBUTENbCTBO" W "MOBEpEHHOCTH" B
poccuiickoM 3akoHojaarenbcTBe // BectHuk Ilepmckoro ynmBepcuteTa. KOpuandeckue HayKu.
2014.N1.C. 118-124

B3 Kosnopa M.IO. Tonoxenus o MPEACTABUTENBCTBE U JIOBEPEHHOCTH B COBPEMEHHOM
poccuiickoMm rpaxaanckoM 3akoHoaarenscTse // CIIC Koncynsrantlmoc. 2015.
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Bce ropuamueckue (axkThl ecTh (HaKThl CYIIECTBYIOUIEH pEalbHOCTH, C
KOTOPBIMH TOJIOKEHUS TPAKIAHCKOTO 3aKOHOIATENBCTBA CBI3bIBAIOT KOHKPETHBIC
MOCIIC/ICTBUS, HMEIOIINE IOPUINYECKUE CBOWCTBA, IMOAPA3ACISIONINECS B
3aBUCUMOCTH OT UX OTHOIICHUSI K BOJIE CyOBEKTa Ha COBEPIICHUE HOPUANUYECKUX
nevicteuii. Ecnm mpu 3TOM MBI BO3bMEM B KadeCTBE OCHOBBHI KilacCH(PUKaIAU
KPUTEPHUI CBSI3W FOPUINYECKOTO (haKkTa C BOJICH dYEJOBEKa BOOOIIE, TO CMOXKEM
BBIJICJIUTh MPEACTABUTEIBCTBO, KOTOPOE BO3HMKAET HA OCHOBAHUU HOPUIMYECKHUX
JNEUCTBUN (YIIOJTHOMOYMS M aKTa YIMOJIHOMOYEHHOTO Ha TO TOCYAapCTBEHHOIO
opraHa Wil opraHa MECTHOTO CaMOYIIpPAaBIICHHUA), U MPEACTaBUTEIbCTBO, KOTOPOE
BO3HHMKAET Ha OCHOBE IOpUANYECKOro coObiTus, 3akperuienHoro B 'K P®. Eciu B
Ka4yeCTBE TaKOro KpUTEpUs paccMaTpuBaTh 3aBUCUMOCTb BO3HUKHOBEHUS
IIPEJICTABUTENILCTBA U ITOJTHOMOYMS OT BOJIM IPEACTABIIEMOIO JHULA, TO CIEIYyET
BBIICNISITH B OJHY TPYIIy JTOOPOBOJIbHOE MPEACTABUTENIBCTBO, a B JPYTYIO -
[IPEICTABUTENILCTBO, KOTOPOE€ BO3HUKHET HA OCHOBAHHWU AKTA YIIOJIHOMOYEHHOTO
rOCyIapCTBEHHOI'O OpraHa WJIA OpraHa MECTHOI'O CamoOylpasiieHHs. Takum
oOpa3oM, B 3aBUCUMOCTHM OT BOJIA JIMIIA, KOTOPOrO MPEACTABISAIOT, MOMXHO
BBIJICJIUTH MPEACTABUTENBCTBO T0OPOBOIBHOE U 00S13aTEIBHOE.

HenctByromas pepgakuuss 1. 3 cr. 182 I'K P® npemycmarpuBaer, 4rto
MPEJICTABUTENIL HE BIOPABE 3aKIOYAaTh OT MMEHHU IMPEICTABISEMOTO CJIEJIKHA B
OTHOIIIEHUM ce0s JIMYHO, a TAK’KE€ B OTHOIIEHUU JAPYTrOro Julla, MPeICTaBUTEIEM
KOTOPOrO OH  OJHOBPEMEHHO  SIBIIAETCSA, 3a  HCKIIOYECHHEM  CIIYy4aes,
MIPEYCMOTPEHHBIX 3aKOHOM.

B cyne6Holi npakTUke Takue CAEIKHA B OOJIBIIMHCTBE CIy4aeB OLICHUBAIOTCS
KaKk HMUYTOXHbIE (cM., HarpuMep: [locranoBnenuss ®AC Bonro-Bsitckoro okpyra
or 05.10.2009 mo nmeny N A11-9877/2008, ®AC MOCKOBCKOIO OKpyra OT
16.02.2010 N KI'-A40/401-09 no neny N A40-5689/08-119-15, ®AC Ypanbckoro
okpyra ot 13.05.2010 N ©09-3374/10-C3 o neny N A34-2858/2009).

OnHako BCTpEUAECTCA TaKke€ TMOAXOJ, COTJIACHO KOTOPOMY  CIEIKH,
COBEpPIICHHBIE ¢ HapyIIeHuEM HOpMBI 1. 3 ¢T. 182 ['K P®, aBisiroTCS OCIOPUMBIMH
(cm.: Ilocranosnenue Ilpesunuyma BAC P® ot 16.06.2009 N 17580/08 no neny
N A40-65399/07-29-602).

OtmernM, uro B KoHIEnuuu pa3BUTHS TPaXAAHCKOTO 3aKOHOAATEIbCTBA
Poccuiickon depepannu ykas3blBaeTCsl Ha HEAJEKBATHOCTh TAaKOI'O IIPAaBOBOIO
peryiaupoBaHUs, MOCKOJIBKY paccmarpuBaemasi HOpMa HanpasJeHA
VCKJIFOUUTEIBPHO HA 3allUTy WHTEPECOB IPEICTABISAEMOTIO OT BO3MOXHOIO HX
VIIEMJICHUSI TIPEJCTABUTENIEM B YCIOBHIX KOHQuMKTa UHTEpecoB. Jlerko
MIPEAICTaBUTH C€0E CUTYaIUI0, B KOTOPOW MPU3HATH MOJOOHYIO CIIETKY HUYTOKHOM
npeacTaBisgercs abcypaom. Tak, mpoaaBel] B pO3HUYHOM TOPTOBIIC, KYIUBIIHI 110
YCTaHOBJICHHOW II€HE TOBAp B TOM MarasuHe, B KOTOPOM OH pabOTaeT, HUKAK He
HapyllaeT MpaB M HHTEPECOB MpejacTaBiasieMoro. OOBsSBIEHHWE TaKOW CICIKU
HUYTOXHOUW HE COOTBETCTBYET MHTEpEcaM 000poTa.
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B cBa3u ¢ npunsatuem ®@enepanbHoro 3akoHa ot 7 mas 2013 r. N 100-®3 "O
BHECCHUM W3MEHEHU B mojipazaensl 4 u S pasnena [ yactu nepBoit u crateio 1153
yacTu TpeThel I'paxkmanckoro kojaekca Poccuiickoit @enepanun” B m. 3 cT. 182
'K P® Takue CHCIKA MNPUBHAIOTCS  HEJICUCTBUTEIBHBIMM 1O  HMCKY
MPECTABIIEMOr0, €CJIM HapyIIaloT ero uHTepeckl. [Ipu a3ToM OpeMs noKa3bIBaHUs
TOTO, YTO HMHTEPECHl TPEJACTABIIEMOr0o HE OBLIM HAPYIICHBI, TO CIIOpaM O
HEJICHCTBUTEILHOCTH CCIIOK, 3aKJIFOUCHHBIX TIPEICTABUTENIEM, B OTHOIIICHUU Ce0s
JMYHO BO3JIaraercs Ha npeactaButens (cm., Hanpumep: Onpenenenue BAC PO or
23.09.2013 N BAC-9856 o neny N A12-12599).

Takum 00pa3om, NPEACTABUTEIBCTBO CBA3BIBAET TPEX CAMOCTOSATEIIBHBIX
CyOBEKTOB I'Pa)KJAHCKOIO IMpaBa, a UMEHHO: CaMOT0 MPEJICTaBIsIEMOro, IpaBa u
00513aHHOCTH KOTOPOTO PEAM3YIOTCS MPE/ICTABUTENEM; MPEIACTaBUTENS], KOTOPHIM
ATH TpaBa U OO0S3aHHOCTU YCTAHABIMBACT WJIM OCYIIECTBIISET, U TPEThE JIMIIO,
HEMOCPEACTBEHHO IO OTHOIIEHUIO K KOTOPOMY OHHM YCTaHABIMBAKOTCS WIIU
ocymiecTBisitores (puc. 4.). B 3TOM miiaHe MpeacTaBUTEIbCTBO BBICTYIACT, IO
crnpaBennuBoMmy 3amedanuio O.A. KpacaBumkoBa, Kak CpeICTBO "HOPUANYECKON
TPAaHCMHUCCUU TpaB U OO0S3aHHOCTEH MEXIy MPEACTaBISIEMbIM U TPETHUM
mmom™?, T.e. kak CPEACTBO OpraHMU3alluM, YNOPSAA0YCHUST (BO3HUKHOBEHUS,
W3MEHEHUS WM TPEKpaIleHUs]) ONPEACICHHOTO NPABOOTHOIICHUS MEXKIY
MPEACTABISIEMbIM U TPETHUM JIMIIOM. YKa3aHHBIN MPU3HAK SIBISETCS OTIPaBHBIM
JUIS. OTPENIeNICHUs] MECTa NPEACTaBUTENbCTBA B OOIIEH CHUCTEME Tpa)IaHCKUX
HpaBOOTHomeHHﬁ15.

CybBLeKkThbl NnpeacTaBUTeNbLCTBA

MNpeacraBnaeMbin MpeacraBurens TpeTbe nuuyo
nuyo, Hyxoawuweecs 8 e2paxdaHe u
oKaslaHuu oMoy 8 IO[.)UOUUGCKU@ auya
npuobpemenruy, nuya,
usmMeHsexsuu unu ocywecmsnarnwue
npekpaweHuu npedcmasu-menbseKy
B,DBX(OaHCKUX npas u 0 GeameibHoCcmb
obnasaHHocmel nymem
cosepuweHun IOpUO uyecKux
dedcmeull

Puc. 4. Cyowvexmuvl npedcmasumenbcmea

1 KpacaBunkos O.A. FOpuanueckue (pakThl B rpakJaHCKOM npaBooTHomeHuu. M., 1982. C. 82.
Y I'ymmra J.M. K BOIpOCY O CYIIHOCTH NPEICTABUTENTHCTBA B POCCHACKOM TPAkIAHCKOM
npase // Poccuiickuii cynpsa. 2014. N 1. C. 11 - 14.
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1.2. «Buabl npeCTABUTEIbCTBA)

[lo oOmeMy mpaBuily YYaCTHUKH TPaXIaHCKUX  MPaBOOTHOIICHUN
OCYUIIECTBJISIIOT CBOM IIpaBa M UCIIOJHSIOT 00SI3aHHOCTU CaMOCTOATENbHO. BMmecTe
C TeM B TMPEAYCMOTPEHHOM 3aKOHOM TOPSAKE 3a HHUX MOTYT JEHCTBOBAaTh
npeactaButenu. [Ipu mpeacTtaBUTeNbCTBE CCIKA, COBEPUICHHAS OJHUM JIUIIOM
(npenctaBuTesneM) OT UWMEHHM JPyroro Juia (MpPeaCcTaBIsIEMOr0) B CHILY
MOJTHOMOYHSI, OCHOBAaHHOTO Ha JOBEPEHHOCTH, YKa3aHUM 3aKOHa JHMOO aKTe
YIOJIHOMOYEHHOTO Ha TO TOCYJApCTBEHHOTO OpraHa WM OpraHa MECTHOTO
CaMOyMpaBJICHUs, HEMOCPEJACTBEHHO CO3/1a€T, HW3MEHAECT WU MpeKpaniaet
IpakJIaHCKHE MpaBa M 00s13aHHOCTHU TpescTaBisieMoro (1. 1 ct. 182 'K PD).

B oTHomeHusX  OpeACTaBUTENIbCTBA  Y4YacTBYIOT  TpU  CyOBeKTa:
MPEACTABUTENb - JIMLO, HAJIEICHHOE IOJHOMOYHMEM COBEpUIATh HOPUANYECKU
3HAYMMBbIE JEHUCTBUS; MPEACTABISEMbIN - JTUI0, OT UMEHU KOTOPOTO COBEPIIAOTCS
3TU JECUCTBHUS; TPEThE JUIO, C KOTOPHIM B pPE3yJbTaTe NECUCTBUN MPEICTABUTEIS
BO3HMKAIOT  (M3MEHSIIOTCS,  MpEKpaljaloTcs) IpaBa U OO0S3aHHOCTH
npenacrasigemMoro. CyThb Takoro crnoco0a OCYIIECTBJICHHS TPaXTAHCKUX IIpaB
3aKJII0YAETCSl B TOM, UTO JEUCTBYET OJIHO JUIO (MPEACTABUTEIb), a MOCIEICTBUS
OT €ro JACHCTBHUM BO3HUKAIOT Y JPYroro juia (peacraBisemMoro). B aToi cBs3u He
SIBJISIIOTCH MPeICTABUTEIbCTBOM, B YaCTHOCTH, ICUCTBUSA:

- JIUI], BBICTYNAIOIIMX XOTS U B UY)XUX HHTEpecax, HO OT COOCTBEHHOTO
MMEHHU, JIUIIb MEPEeAAOUX BRIPAKCHHYIO B HaJJIekKalle (GopMe BOJIIO JPYroro
auia  (KOMMEpPYECKUX  MOCPEJHUKOB, KOHKYPCHBIX  YOPABJISIOMIMX  IPHU
OaHKPOTCTBE, TYNICTIPUKAZYNKOB IIPH HACIEIOBAHUH U T.I1.);

- JIMIl, YIOJHOMOYEHHBIX HA BCTYIUICHHE B IE€PErOBOPHI OTHOCHUTEIBHO
BO3MOYKHBIX B OyIYIIEM CHEIIOK;

- JIMIl, COJICUCTBYIOIIUX OCYIIECTBICHUIO TMOJHOMOYHH (PYKONPUKIATIHK,
MOCBUIBHBIN U T.1.);

- OpPTraHOB IOPUWYECKOTO JHUIA WJIM TOCYJApPCTBEHHBIX (MYHUIIUTIATHHBIX)
00pa3oBaHUl MO COBEPIIECHUIO CACJIOK, BXOJAIIUX B UX KOMIETEHIIUIO.

3aKOH YCTaHABIIMBAET psiJ OrPAHMYEHMH Ha OCYLIeCTBJICHUE (QYHKUUIA
npeacTaBuTeNbCTBA. [IpecTaBuTeNb HE MOXKET COBEPIIATH CICTKHU:

- OT UMEHHM MPEICTABISIEMOr0 B OTHOILICHUH CE0sI JIMUHO;

- B OTHOIIIEHUU APYTOro JIUIlA, MPECTaBUTEIEM KOTOPOr0 OH OJTHOBPEMEHHO
SBJISIETCS, 32 UCKIIFOUCHUEM CITy4YaeB KOMMEPUECKOTO MPEeICTaBUTEILCTBA;

- KOTOpBIE TI0 CBOEMY XapaKTepy MOTYT ObITh COBEPIIICHBI TOJIBKO JTUYHO;

- IpyTHE CHEJIKU, YKAa3aHHbIE B 3aKOHE (3aBElIaHue).

Cnenku, COBEpUICHHBIE MPEACTABUTEIEM OT HMMEHH MPEICTABISIEMOrO B
OTHOIIIEHUU Ce0sl TUYHO, a TAKKE B OTHOIICHUH APYTOro JIUIA, MPECTaBUTEIIEM
KOTOPOTO OH OJHOBPEMEHHO SIBJISIETCS, OCIIOpUMBbL. OHU MOTYT OBITH MPU3HAHBI
HEJICHCTBUTEIBHBIMU 10 UCKY MPEACTABISIEMOr0, €CJIM HAPYIIAIOT €r0 MHTEPECHI.
Jlokaszath OTCYTCTBHE OOCTOATENHCTB, HAPYMIAIOIINX UHTEPECHI MPEICTABISIEMOTO,
JIOJKEH MPEICTaBUTEIIb.
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Crates 183 T'K P® ycranaBiuBaeT NpaBOBOM PEXHUM TaK Ha3bIBAEMOTO
NnpeacTaBUTEeNbCTBA 0€3 MOJHOMOYMIA, T.€. CHUTyallud, KOTJa CJesKa
3aKJII0YAeTCsl HEYMOJHOMOYECHHBIM JUIoM (puc. 4.). Ha3BaHHbIe 00CTOSITEIHCTBA
MOTYT UMETh MECTO B CIIy4ae:

- OTCYTCTBHS TOJIHOMOYHUI Ha MPECTaBUTENBCTBO;

- MPEBBIIICHUS TTOJIHOMOYUH.

npe,ﬂCTaBMTeﬂ bCTBO €3 NOMTHOMOYUH

CAhenka 3akn4yaeTcA HeynofHOMOYEHHbIM JIMLIOM:

-OTCYTCTBKA MOJTHOMOY A A Ha n pefcTaBUTElNbCTBO,

- NpeBbILUEeHINA MONTHOMOYMIA.

Puc. 4. [Ipeocmasumenscmeo 6e3 noanomouu

[IpeacraButenbcTBO 0€3 TMOJHOMOYHMI HE TOPOXKAACT FOPUAMUYECKUX
IIOCJIEICTBUN B OTHOILIEHHUH INPEACTABISEMOTO: CAEIIKA CYATACTCS 3aKIIOYEHHOM OT
MMEHM W B MHTEpecax COBEpIIMBILIET0 €€ Juia. Bmecrte ¢ TeMm 3akoH
IpeaycCMaTpuBaeT BO3MOXKHOCTh TMOCIEAYIOUIEr0 OJOOpPEHUs] TaKOM CHENKHU
MPEACTABIIEMbIM, YTO O3HAYA€T BO3HUKHOBEHHE (M3MEHEHUE WJIIM MPEKPAIICHUE)
IPKIAHCKUX NpPaB U OOS3aHHOCTEH Yy MPEACTABISIEMOrO MO JAHHOW CHENKE C
MOMEHTA €€ COBEPLICHUSI.

CropoHa TO cHEenKe, 3aKIOUYEHHOW HEYNPAaBOMOYECHHBIM JIUIIOM, MOXET
OTKa3aThCsl OT HEE B OJTHOCTOPOHHEM MOPSAJIKE B CICIYIONIUX CIydasx:

- B JII000M MOMEHT 10 €€ 0J100peHusl, €CJIU MPU COBEPLICHUH CIEIKHU JIUIO HE
3HAJIO ¥ HE JIOJDKHO OBLIO 3HATh 00 OTCYTCTBHUHM (WJIM MPEBBIIICHNH) TOJHOMOYUI
JWIa, COBEPIIMBILETO CAENKY. 3asBUTh 00 OTKa3e B TaKOM CIydyae MOXHO
IPENCTABIIEMOMY WJIH TOMY, KTO COBEPLIII CAEIKY;

- €CJIM MPEACTABIIAEMbII 0TKa3aJCsl 0100pUThH €€ WM OTBET Ha MPEJI0KEHHE
0JI00pUTH HE MOCTYNHJI B pa3yMHBIM CpoK. B naHHOM cilydae KOHTpareHT uMeeT
npaBo TpeOOBaTh OT COBEPLIMBILIEIO CHEJKY JHIa BO3MEUIEHUs YOBITKOB (32
UCKIIIOUEHHEM CUTYyalluu, MpU KOTOPOM JApyras CTOPOHA 3HAJIa WM JIOJDKHA ObLia
3HATh 00 OTCYTCTBUU MOJIHOMOYUN WUJTU UX MPEBBIIICHUH ).

B 3aBucMMOCTM OT OCHOBaHMI BO3HUKHOBEHMS IPEICTABUTEIHCTBA
pa3InyaroT HECKOJIbKO €ro BU/IOB!
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1) ochosannoe na 0ozosope (NopydeHue, arCHTUPOBAHKE) HIIN JIOBEPEHHOCTH
- BO3HHMKAET MO BOJIE MPEACTABIIEMOro. Takoe MpelcTaBUTEIbCTBO HA3bIBACTCS
JIOOPOBOJIbHBIM;

2) OCHO6aHHOE HA 3AKOHEe WU AKme 20CYOapCMmEeHH020 O0p2aHa, OpraHa
MECTHOT'O CAaMOYTIPABJIEHHS - BO3HUKAET HE3aBUCHUMO OT BOJIM MPEACTABIISIEMOTO B
CUJIy MPSMOTO YKa3aHHS 3aKOHA WJIM aKTa COOTBETCTBYIOIIETO OopraHa (poauTeny,
YCBIHOBUTEINH, ToneunTenn ). OHO Ha3bIBACTCS 3aKOHHBIM WJIM 00A3aTEIbHbBIM;

3) ocnoeannoe Ha4 AOMUHUCHMPAMUBHOM AKMe - TAKKE YCTaHABIMBACTCS
HE3aBUCUMO OT BOJIM TIPEACTABISIEMOTO0 W Ha3bIBaeTCS 00s3aTelbHBIM. OOBIYHO
MOJJHOMOYMS TakKUX MPEACTABUTEICH BBITEKAIOT U3 HUX  JIOJDKHOCTHBIX
00sSI3aHHOCTEM W  ONpEACsAloTCsS caMOM OOCTaHOBKOWM, B KOTOPOM OHH
OCYUIECTBJISIIOT CBOIO JIEATENLHOCTD (TMPOJAaBEL, KACCUDP) 1

OnauM  ¥M3  BHAOB JOTOBOPHOI0 NPEACTABUTE]HLCTBA  SIBJISETCS
NpPeICTABUTENBCTBO MNMpaBooliagaTeseili W JAPYrux JHI NATEHTHBIMH
NOBEPEHHbIMH B OTHOLIECHUAX B cepe MAaTEHTHOr0 NPaBa, IPaB HA TOBAPHbIE
3HAKH U pyrue 00beKThl HHTEJIEKTYAJIbHbIX MPAB.

3aKOH O TMATEHTHBIX MOBEPEHHBIX OMpENEesieT TpeOOBaHUS K MATEHTHOMY
MMOBEPEHHOMY, TOPSIOK €ro aTTeCTallid W PETUCTPAlU, a TAKXKE MPABOMOYUA
MMaTEHTHOTO MOBEpeHHOTO P® B OTHOLIEHNM BeACHUS Aei. B KauecTBe MaTeHTHOTO
MOBEPEHHOIO0 MOJKET OBbITh aTTeCTOBAaH M 3apETUCTPUPOBAH TpakaaHuH PO,
KOTOPBIM:

1) noctur Bo3pacra 18 Jer;

2) MOCTOSIHHO MPOKHUBAET Ha TeppuTopuun Poccuiickoit denepannu;

3) umMeeT BhICIIee 0Opa30BaHUE;

4) UMeeT He MEHEee YeM YETBHIPEXJICTHUN OMBIT paboThl B chepe ACATEIbHOCTH
IATEHTHOI'O IIOBEPEHHOIO0 B COOTBETCTBUM CO CIEHHAIN3ALMENA, IPUMEHUTEIIBHO K
KOTOpOW  TPaXJAaHWH  BBIpaKaeT JKelaHue  ObITh  aTTECTOBAHHBIM U
3apErHCTPUPOBAHHBIM B KAYECTBE MATCHTHOTO [IOBEPEHHOT0 .

Bompoc o0 TOM, KakMMM AOKYMEHTAMHM MNOATBEP:KIATCH TMOJHOMOYMS
MPEICTABUTEIIS], PEIIAETCS B 3aBUCUMOCTH OT BUJIA MPE/ICTABUTEIHCTBRA.

3aKOHHBIE TTPEACTABUTEIIN NPEABSABISIIOT CICAYIOIINAE TOKYMEHTHI:

- POIUTEINH - CBUZIETENBCTBO O POKIACHUM U NTACTIOPT;

- YCBIHOBUTEIIU - JJOKYMEHT, MOATBEPKIAIOMINMN (haKT YCHIHOBJICHHUSI;

- ONEKYHbl - OIEKYHCKO€ YJIOCTOBEpEHHE, PEIICHUE OpraHa OICKh U
MOINEUYNUTENHCTBA O HA3HAYEHNUH OTIEKHU WJIA TIOTICYUTENILCTBA HAJl MPEACTABIISIEMbIM
JIULIOM.

[TomHOMOUMST agBOKaTa  yIOCTOBEPSIIOTCA  OPAEPOM HA  HUCHOJIHEHUE
MOPYYEHHUS, BBIJIAHHBIM COOTBETCTBYIOIIUM aJIBOKATCKUM 00pa3oBaHueM (4. 5 CT.

1% Npanuak A.W. I'paxxnanckoe mpaBo Poccwuiickoit deneparuu: O6mas dacte. M.: Craryr,
2014. 268 c.

o I'paxxnanckuit kogekc Poccuiickori ®enepaunu. ABTOpckoe mpaso. IIpaBa, cMmexHbie C
aBTOopckuMHU. [loctareiinbiii kommeHTapuil k rmasam 69 - 71 / B.M. TI'onrano, B.O. Kansatun,
M.A. Kupunnosa u np.; nox pen. I1.B. Kpamennannkosa. M: Craryt, 2014. 510 c.
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53 I'TIK P®). ®opma opaepa yrBepxkiaeHa Ilpukazom Muniocta Poccuu ot
10.04.2013 N 47.

PykoBoguTenu  opraHu3anuii, BBICTyHAalOIIME B  KadyecTBe OpraHa
IOPUUYECKOTO JIUIA, MPEACTABISAIOT CYAy JOKYMEHTBHI, YAOCTOBEPSIOIIME HX
CIIy’)ke0HO€ TIOJIOKEHUE WM TOJHOMOYHUs (yCTaB, MPOTOKOJI 00 M30paHUM WM
IPUKa3 O HA3HAYECHUHU Ha JOJKHOCTB).

B  wuHBIX ciydasX  IIOJHOMOYMS  NPEACTABUTENS  yJIOCTOBEPSIOTCSA
JIOBEPEHHOCTHIO .

Cornacio nyHkry 3 crareu 182 I'K P®, mpeacraBurejsb He MOMKeT
COBEpUIIATH CJICIKU OT UMEHU MPEJCTABIAEMOr0 B OTHOIIEHUU ceOst inyHo. OH He
MOXET TakXXe COBEpIIaTh TaKUE CAEIKH B OTHOIICHUH JPYroro JMIa,
MPEICTaBUTENIEM KOTOPOTO OH OJIHOBPEMEHHO SIBJISIETCS, 32 UCKIIIOUEHHEM CITy4aeB
KOMMEpYECKOTO IIPEICTaBUTEIBCTBA.

JlaHHasi HOpMa MpPENOTBPAIACT HEU30€KHBIH KOHQIMKT HHTEPECOB:
"...HaHeceHue yiepba HMHTepecaM IpelCTaBIsIeMOro OOBEKTUBHO BO3MOXKHO B
CHIly 0cO0Or0 MOJOXEHHUS MNPEACTABUTENS, B COOTBETCTBUM C KOTOPBIM OH
OJTHOBPEMEHHO JOJDKEH IPECIIEN0BATh IPOTUBOIIOJIOKHBIE, B3aNMOUCKIIFOYAIOIIIHE
I/IHTepeCBI"lg. B TO ke BpeMs JaHHOE€ OrpaHWYCHHE HE pACHPOCTPAHACTCS Ha
CIly4ar KOMMEPUYECKOro MpeICTaBUTEIbCTBA.

OauH U3 CynpyroB He MOKeT AeCTBOBATh B KaueCTBe NpeIcTaBUuTes 10
JOBEPEHHOCTH NMPEACTABJIAEMOr0 - TPETHEro JUIA U OT €ro UMEHH MpUoOpecTr
MMYILIECTBO HAa UMS CBOETO CyIpyra, HOCKOJIbKY UMYILECTBO CYIPYTOB SIBISIETCS
COBMECTHOM COOCTBEHHOCTBIO, €CIIM HMHOE€ HE MPEJyCMOTPEHO OpadyHbIM
noropopom (ct. 33 CK P®), cnemoBarenbHO, B JIaHHOM CJydae CIeiKa
npeJcTaBuTeNIeM OyIeT COBEPIICHA B CBOMX JIMUHBIX UHTEpECax, T.€. B OTHOLICHUN
ceOst IMYHO.

OpnHako cienyeTr OTIMYaTh CiIydad, KOraa MPeACTaBUTENb MOXKET COBEPIIATh
CIENKY OT HMMEHHM MNPEJCTABIIEMOr0 U OT ce0sl JMYHO, €CIM HX HHTEPECH
copnagaroT. Hampumep, Korga mpeacTaBUTENb  JEHCTBYET OT  HWMEHH
MPEACTABIIEMOTO U OT €05 JIMYHO NPHU OJTHOBPEMEHHOM OTUYXACHUH UMU CBOMX
JI0Jiek B mipaBe oOI1el J0JIeBOM COOCTBEHHOCTU HAa UMYIIIECTBO. B aHHOM citydyae
o0a ydyacTHHKAa CHEJIKH HMMEIT OOLIyI0 II€Jb - MPOJaTh BBITOJHO HMYIIECTBO,
HAXOMISIIEECS B UX 0OMIeil T0IeBOH COBCTBEHHOCTH, M MX HHTEPECHI COBIANAI0T .

HeoOxoaumMo OTMETUTH, UYTO MpoOLeECCyabHOE 3aKOHOAATEIbCTBO He
COJEP:KUT 3ampera HAa OJHOBPEMEHHOe IIpelCTaBJeHHe HWHTEepPecoB JIHII,
YYaCTBYIOIIMX B JieJie, C TPOTHUBOIOJIOKHBIMH MpollecCyalbHBIMUA HHTEpecaMu. He
CTOJb YacTO, HO TaKue€ SIBJICHUS NPUCYTCTBYIOT B CYJIEOHOM MpPAKTHKE, YTO
IIPAaBOMEPHO C IOPUAMYECKON TOYKU 3pPEHHS, HO HE COOTBETCTBYET 3THUYECKUM
TpeOOBaHUSIM.

18 TapacernkoBa A.H. Bce 00 mckax: xak He 3a0JyAUTHCS B CYyACOHBIX KOpHIOpax. 2-€ W31I.,
nepepab. u gon. M.: bubnuoreuka "Poccuiickoii razers”, 2014. Beim. 1. 192 c.
9 Nenos 1. Kondmukt nuatepecos. M.: Bonrepc Knysep, 2004. C. 11.

Metoanueckne peKoOMeHIalMK 110 yI0CTOBepeHHIO JoBepeHHocTel (yTB. pemenuem OHIT ot
07 - 08.07.2003, ITpotokon N 03/03) // HorapuansHsiii BectHuK. 2003. N 11.
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B cyne6Hoil mpakTHKe 4acTo BOSHUKAET BOMPOC O TOM, PACIIPOCTPAHSAETCS JId
neiictBre HopMbl yHKTa 3 cratbu 182 I'K P® Ha caenku, 3akio4aeMble OpraHOM
FOPUIMYECKOTO JIUIA - PYKOBOJMUTEIEM OpraHU3aliu.

J11st TOro, 4TOOBI OTBETUTH HA 3TOT BOMPOC, HEOOXOJIMMO BBISICHUTD, SIBIISIETCS
JM  €IMHOJIMYHBIA  WCHOJIHUTENIBHBIA OpraH IOpPUAWYECKOTO JIMLA  €ro
IIPEJCTABUTEIIEM.

JIaHHBIM BOINIPOC BBI3BIBAET JUCKYCCUM B IOPUANYECKOM JUTEpPAType W HE
MMEET OJJHO3HAYHOTO PEIICHMS B ITPABONPUMEHUTEILHON IIPAKTHKE.

Cy1iecTByIOT ABE€ OCHOBHBIE TOUKH 3peHHs. COrlacHO NepBOil, €TMHOIUYHBIN
VCIIOJIHUTEIBHBIA OpPraH IOPHUIWYECKOTO JIMIA HENIb3sl pacCcMaTpuBaTh Kak
npeacraurens. Kak ormeuan b.b. Yepemaxun, "...BBICTyIUIEHHE OpraHa
IOPUUYECKOTO JIUI[a OT UMEHHM PYKOBOJUMOTO UM MPENNpUATUS (YUpEKICHUS,
OpraHM3allK) CYLHIECTBEHHO OTIMYAETCS OT AEATENbHOCTH NpeacTaButens. B mune
CBOEro0 OpraHa COBEpLIAET IIPAaBOMEPHBIC IOPUIAMYECKUE IEUCTBUSA, B TOM YHUCIIE
CHIEJIKW, U BBICTYIIAeT HA Cy/€ U B apOMTpa)ke B KaUeCTBE MCTLA, OTBETYMKA WJIU
TPETHEro JIHIIA - CAMO IOPHIMYEcKoe JrIo"*",

Hpyras 1no3unuss HCXOAMT U3  OTOXACCTBICHMS  cTaryca OpraHa
IOPUIMYECKOTO JuIa U npencrasurens. Tak, Hampumep, ILIL. LlutoBuy otmeyan,
YTO AaKIMOHEPHOE TOBAPHUILECTBO JEUCTBYET YEpe3 IPEACTABUTENIEH, OTH
IIPEACTABUTENN CYTh OPraHbl JEWCTBUM, COBEPIIAEMBIX 3a CUYET M Ha HMSA
TOBAPUILECTBA .

B coBpeMeHHOI Hayke AaHHas MpodiieMa TakKe aKTUBHO MCCIIEIyEeTCsl.

Hanpumep, E.B. TerunHckas yTBEpKAAET, UTO BBICTYIUIEHUE B TPAXKIAHCKOM
0o0opoTe JupeKTopa JUOO YNPaBISIOLIET0 OT HUMEHH HOPHUIMYECKOro Juia
npejcTaBiIsieT co00l pa3HOBUIAHOCTh 3aKOHHOTO IPEICTABUTENbCTBA, MOCKOJIBKY
3aKOHOM OINpEJeNeTcs Kak cama HeoOXOJUMOCTh TAaKOro BBICTYIUICHHUS, TaK U
00BEM MOMTHOMOUMIA

I'.B. LlennoB oTmMeuaer, 4To B AEUCTBUSIX OpraHa IOpUIMYECKOr0 JULA €CTh BCE
IPU3HAKKM  IPEACTABUTENIBCTBA:  CHEJIKA  COBEPIIACTCS  OJHHUM  JIMIIOM
(mpencraBUTENnEM) OT UMEHH JPYroro (MpeacTaBisieMOro), CO3/1aHHe, U3MEHEHUE,
IpeKpalieHre npaB u 00s13aHHOCTEN N0 CAEIKE MPOUCXOAUT Y MPEJCTABISAEMOTO.
YTBep)KIaercs, 4TO MPEACTABUTENBCTBO 3AKIIOYAETCA B NPEACTABICHUHA YYKHUX
MHTEPECOB, PACLIEHUBAEMBIX KaK OOBEKTUBHBIE MOTPEOHOCTH, B CHOCOOHOCTH JIMLIA
OCO3HAaThb W YJOBJETBOPUTh TaKyl MNOTPEOHOCTb, @ HE B peaTU3aALMHU BOJIU
npeacrasigemoro. IloatomMy  gedicTBUs  AMIla, UCHOJHSIONIETO  (PYHKIUU
CIUHOJIMYHOTO  OpraHa, HEOOXOJAMMO  OIEHHMBaTh KaK  OCOOBIM  BHUJ

24
npeacraBUTCIbLCTBA .

2! Yepemaxuu B.B. Tpyms! 1o rpaxcaanckoMy mpaBy. M.: Craryt, 2001. C. 472.

22 [utoBuu I1.II. Ouepk ocHOBHBIX MOHATHH TOproBoro mpasa. M.: AO "lentp HOpUudoP",
2001. C. 176.

28 Terumuckas E.B. JloroBop o peanu3anuu QyHKIUN €IUHOJINYHOTO UCIOJHUTEIBHOTO OpraHa
xo3siicTBeHHOro obmectBa / [lox pen. a-pa ropun. Hayk, npod. JLFO. MuxeeBoit. M.: Craryr,
2012. C. 57.

24 Lenor I'.B. TlonsTe opraHa IOPUAMYECKOTO JIMIIA 1O POCCUHCKOMY 3aKOHOJATENbCTBY //
[TpaBoBenenue. 1998. N 3. C. 90 - 91.
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ITo muenuto /[.B. JlomakuHa, npeacTaBuTeNb - 3TO Bcerga CyObeKT IpaBa, a
OpraH HOPHUAMYECKOrO JIUIA - 3TO BCEro JHIIb €ro CTPYKTYpHO 00OCOOJIEHHAas
4yacTh, U He Ooisiee Toro. BMecte ¢ TeM JEHCTBUS OpraHa IOpUIUYECKOTO JIMIA OT
MMEHHU TIOCJEAHEr0 HANOMUHAIOT JEHUCTBUS MPEICTABUTENS OT HMMEHU
TPE/ICTABISIEMOr0>".

A.b. EropoB cuutaer, yto 00e TEOpuHM HEOOXOAUMO OO0BEenUHUTH. Eciu
repBasi TEOpHsl CTABUT BO TJIABY VYIJIA BHEIIHWE OTHOILICHUS, BBICTYIUJICHHUE
JAPEKTOpPa BOBHE, TO BTOpas JEJIAET AKIEHT HA BHYTPEHHUX OTHOIICHUAX, HA
MECTE JUPEKTOpPA B KOPIIOPATUBHOM CTPYKType IOpUAMYECKOro jiuna. llepBbii
B3TJISI]] HE WCKIIFOYAEeT BTOPOM, M HAOOOPOT. Y AMPEKTOpa FOPUIWYECKOTO JUIA
JOJDKEH ObITh ABYyeNUHbIH cTaTyc. OH OJHOBPEMEHHO M OpraH IOPUIUYECKOTO
JINIL[A, U €r0 MPEICTABHTENb ..

B Hacrosmiee BpeMs 3aKOHOJATENb IMOMIEN MO NyTH NPU3HAHUSA
NPeICTABUTENbCKON KOHUENIUM OPraHa HPHINYECKOro JHMua. DTOT BBIBOJ
noaTBepkaaeTcss popmynupoBkor nmyHkra 1 crareu 53 'K PD, B koTOopom ecTb
npsiMasi CChUIKa Ha HOpMy O TpencraButenbeTBe (MyHKT 1 crateu 182 'K PD).
JlanHasi mo3uIMs mojBepraercs oOOCHOBAHHOW apryMEHTHPOBAHHOM KPUTHKE B
HAay4YHOU J]I/ITepaTyp627.

B cdepe npennpuHUMATENbCKON AESITEIBHOCTH HIMPOKO PACHPOCTPAHEHO
KOMMepuecKkoe npeacTaBuTeabcTBO (cT. 184 'K P®) (puc. 5). OHo sBisercs
10OpPOBOJIBHBIM, BO3HHKAET Ha OCHOBE JOTOBOPA, 3aKJIIOYEHHOTO B MHUCbMEHHOU
dbopMe U colep)Kalllero yKa3aHUsT Ha IOJHOMOYMS TpPEACTaBUTENS, a IpH
OTCYTCTBUM TAKHX YKa3aHWW TAKKE€ HAa OCHOBAaHMM JOBEPEHHOCTH. TaKkoW BHU[
MPEACTaBUTEIILCTBA HMEET OCOOBId CYOBEKTHBIH COCTaB: KOMMEPYECKUM
MPEICTABUTEIIEM  SIBISIETCS JIMLO, ITIOCTOSIHHO 151 CaMOCTOSITEIIBHO
MPEACTABUTENBCTBYIONIEE OT MMEHU NpeANpHUHUMATENEH NpPHU 3aKIIOYEHUU UMU
JIOTOBOPOB B cdepe MpearnpuHUMATEITHCKON JeATEeIbHOCTH, T.€. KOMMEPYECKHE
IOpUIMYECKUE JIMIa WU TpakJAaHe-TpenpuHUMaTe M. B omimune oT o0mmx
TpeOOBaHMI B KOMMEPUYECKOM MPECTaBUTEILCTBE JOIMYCKAECTCS OJTHOBPEMEHHOE
MIPEACTABUTENBCTBO PAa3HBIX CTOPOH B CHEIKE IPU COIVIACHM OITHUX CTOPOH.
Cornacue mpeanojgaraeTcs, €Ciyu MPeACTaBUTENb IEUCTBYET HA OPraHM30BAHHBIX
Toprax>.

2 Jlomaxkun JI.B. KopropaTHBHbIC NpPABOOTHONICHHMS: OOIIasi TEOPHS M TPAKTHKA ee

HGpI/IMeHeHI/ISI B X03s1CTBeHHBIX oOmecTBax. M.: Cratyr, 2008. 511 c.

2 [IpaBoBeie mo3urmu [Ipesunnyma Briciero Apourpaxnoro Cyna Poccuiickoit denepanun:
n3bpannbie moctaHoBieHus 3a 2009 rox ¢ xommentapusimu / [loxg pen. A.A. UpanoBa. M.:
Craryr, 2012. 510 c.

T Cwm, Hanpumep: Jlomakun JI.B. Jleranmmzaumsi mpeAcTaBUTENbCKOW KOHIEMIIMUM OpraHa
IOPUJIMYECKOTO JIMLA - HEOOXOAUMOCTh WM OIUIOMIHOCTh 3akoHonatensi? // COOpHUK HayyHO-
npakTuueckux crarei I MexayHapoaHoil HaydHO-TIpaKTHUECKON KOH(pepeHIuu "AKTyaabHble
npo0IemMbl IpeANpPUHUMATENILCKOTO M KOPHOpaTuBHOro npaBa B Poccum u 3a pydexom" (22
ampenst 2015 1., . Mocksa) / Ilog obm. pex. C.J{. Morunesckoro, M.A. Eroposoii //
Poccuiickas akageMusi HApOJTHOTO XO3SICTBA M FOCyIapCTBEHHOM ciy»k0b! nipu [Ipesunente PO.
IOpunnuecknii pakynprer uM. M.M. Cniepanckoro. M.: FOctummmadopm, 2015. C. 25 - 28.

%8 Ypanuax A.U. I'paxxnanckoe mpaBo Poccuiickoit denepanun: O6mas gacte. M.: Craryr,
2014. 268 c.
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Kom MepUyYeCKoe npeacTaBUTEIN1bCTBO

Bo3HUKaeT Ha OCHOBe AoroBopa,
NONMHOMO4YKA PUKCUPYHOTCA B AOBEPEHHOCTH

KoMMepueckum  MPeAcTaBUTENeM  SBMAETCA  NULO,  MOCTOSHHO W
CAMOCTOATENbHO MPEACcTaBUTENbCTBYIOWEE OT WMMEHW npeanpuHUMarenei
NPy  3aKMOYEeHWA UMW [JOTOBOPOB B  cdepe  MpemnpUHUMATENbCKOM
AEeATENbHOCTI.

Puc. 5. Kommepueckoe npeocmagumenbcmeo

3aKkoH 0c000 YIIOMHUHAET (PUTYpy KOMMEPUECKOTO MPEACTABUTENSA, KOTOPOMY
JTIO3BOJISIETCS. OJJHOBPEMEHHO OBITh MPEACTABUTEIEM HECKOJBKUX CTOPOH B CHIEIKE
IIPU OIPEACIICHHBIX YCJIOBHSX. Tak, KOMMEPYECKUM IMPEACTaBUTEIEM MPU3HAETCS
JUIO, KOTOpPO€ TIOCTOSHHO M  CaMOCTOSITEJIBHO COBEpPLIAET OT HMEHU
IpeANpUHUMATENIEN CHIEJIKH, CBSA3aHHBIC C IIPEANPUHUMATEICKON
NeATeNbHOCThI0. KOoMMepuecknii mpencTaBUTENb, SABISICH 10  ONPEIEICHUIO
peAnpuHUMaTeieM, IEUCTBYET MOCTOSHHO U camocTtositenbHo (1. 1 cr. 184 T'K).
To ecTb KOMMEpPYECKMM IPEACTAaBUTEIEM  SIBIIICTCA  HE3aBHCHUMOE  OT
IPEACTABIIIEMOrO JIMLO, JJII KOTOPOrO OCYILECTBICHHE IPEACTABUTEIBCKUX
GyHKUMNA ~ SBISIETCS €AMHCTBEHHBIM JIMOO OJHUM W3 OCHOBHBIX BHUJOB
po(heCcCHOHANBHOI ASSTEIBHOCTH .

KoMmMmepueckoe mnpencTaBUTENLCTBO BO3HMKAET HA OCHOBe JI0r0OBOPA,
MOJIHOMOYHS TPE/CTaBUTENsT (PMKCHPYIOTCH B J0BepeHHOCTH. OCOOEHHOCTHIO
KOMMEpYECKOTO MPEACTaBUTEINbCTBA ABIAETCS CcHeUu(PUUECKHii CyOBEKTHBIN
COCTaB - KaK MPEJICTaBUTENb, TaK U MPEACTABISIEMBINA SIBISIOTCS KOMMEPUYECKUMU
OpraHM3alvsIMU WIM WHIAUWBHAYaJbHBIMU MpeanpuHumatesnsiMu. Ecnum  auno
(aKTUYECKU OCYILECTBISET EATEIbHOCTh KOMMEPUYECKOTO MPEACTABUTENS], HO HE
MMEET COOTBETCTBYIOILETO CTaTyca, TO OHO HE BIIPABE CChUIATHCS B OTHOLIEHUU
3aKIIOYEHHBIX MM IPH 3TOM CHEJIOK Ha TO, 4YTO OHO HE SBISAETCA
npeanpuauMareneM. [lpu paccMoTpeHnu cropa B Cyie BO3MOKHO IPUMEHEHUE K
TaKUM CJEJKaM TMpaBuil 00 00s3aTeNbCTBAX, CBA3AHHBIX C OCYILIECTBICHHUEM
NPEANPUHUMATENIBCKON JI€ATeIbHOCTH. B 4acTHOCTH, MOTYT OBITh NMPUMEHEHBI
npaBuia 1. 3 cr. 401 T'K 00 0TBETCTBEHHOCTH MpEANPUHUMATENS 32 HApYLIEHUE
o0s3aTeNbCTBA MPU  OCYUIECTBICHUU MPEINPUHUMATENBCKON  JIEATETbHOCTH
HE3aBUCUMO OT BUHBI, €CJIM MHOE HE MPEyCMOTPEHO 3aKOHOM HIIA JOTOBOPOM.

2 Cwm.: [IpencraButenscTBO W n0BepeHHOCTh: [locrareitnbiii  kommeHTapuil riaBsl 10
['pasxxnanckoro koaekca Poccuiickoit @eneparuu / b.M. IN'onrano, I1.B. Kpamenunnukos, JIIO.
Muxeesa u ap.; [lox pen. I1.B. Kpamennnnukosa. M.: Craryt, 2009. 124 c.
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Cpenku, 3aKilO4aeMble B paMKaxX HAa3BaHHBIX OTHOILUECHHUM, HWMEIOT
NPEANPUHUMATENIBCKUA ~ XapakTep.  3aKOH  IO3BOJIIET  KOMMEPYECKOMY
MPEACTABUTEIIO MPEICTABIATh OJJHOBPEMEHHO Pa3HbIE CTOPOHBI B CAENKE, HO MIPU
TOM HEOOXOJUMO TMOJIYYUTh COTJIache KaKJI0M M3 CTOpOH cienku. B mHTepecax
000pOTa MPUMEHSETCS MPABUIO O BO3MOXHOM MOCJEIYIOMIEM OJ00OpEHHH TaKoi
CHEIIKU.

3aKoH B psijie CIy4yaeB M3MEHSIET OO0IIee MPaBWIIO PEryJUpOBaHUs, 0CO00
OroBapvBas JOMOJHHUTENbHBIE TMpaBa WM OOS3aHHOCTH KOMMEPUYECKOTO
npeacraButens.  Hanpumep, DNOBEpeHHBIM, ACHUCTBYIOIIMM B KadeCTBE
KOMMEpYECKOT0 MPEICTABUTENS, BIPABE YACPKUBATh HAXOAAIIMECS Yy HErO BEIIH,
KOTOpBIE MOJUIEKAT Mepeade JOBEPUTENto, B 00ecriedeHue CBOMX TPEOOBaHMI 110
noropopy mopyuenus (. 3 cr. 972 I'K P®). IloBepennomy, AeHCTBYIOIIEMY B
KaueCTBE KOMMEPUYECKOr0 TMPEICTABUTEINsA, MOXKET ObITh MPEJOCTABICHO
JIOBEpUTENIEM TPaBO OTCTyNaTh B MHTEpecax JOBEpUTENs OT €ro ykasaHui 0e3
IpeaBapuTeNbHOTO 3ampoca 00 »3ToM. B »ToM ciiydae KoMMepdecKuit
MPEACTaBUTENb 00s13aH B pa3yMHBIH CPOK YBEJIOMHTH JOBEPUTEIS O JOMYIICHHBIX
OTCTYIUICHUSIX, €CIIM UHOE HE MPEAYCMOTPEHO TIOTOBOPOM nopydeHus (1. 3 ct. 973
['K PD).

Kommepueckoe mpeacTaBUTENBCTBO YPETYIMPOBAHO HE TOJIBKO HOpMamu 'K
P®, HO W TONOXEHUSIMU HWHBIX KOJEKCOB M 3aKOHOB. Tak, MpaBOBOM CTaTycC
MOPCKOTO areHTa ompeaeisiercs KoaekcoM Toprooro MmoperviaBanms PO
TaMOXEHHOro nmnpexactaButenss - DenepaibHbIM 3aKOHOM "O TaMOXKEHHOM
perynupoBannu B Poccuiickou CDeI[epauHH"gl.

[Tynkr 2.1 cratebum 3 @DepepanpHoro 3akoHa "O pbIHKE IIEHHBIX Oymar
YCTaHABIMBAET BO3MOXHOCTb, €CIM 3TO MNPEAYCMOTPEHO JOrOBOPOM O
OpokepckoM OOCTy>KUBaHWH, [JIsi Opokepa coOBepIIaTh CIEIKA C IICHHBIMH
OyMaramMu W 3aKJ04aTh JOTOBOPHI, SBISIOIIMECS MPOU3BOIHBIMU (PUHAHCOBBIMHU
WHCTPYMEHTAMH, OJIHOBPEMEHHO SBIISISICH KOMMEPYECKHM IPEACTaBUTEIIEM
Pa3HBIX CTOPOH B CHIEJIKE, B TOM YHUCJIE HE SIBISIOMINXCS TPEANPUHUMATEIISIMH.

CrienuanbHBIMI 3aKOHAMH YPEryIMpOBaHa TAKIKE AEATeIbHOCTh OPOKEPOB ..

n32

1.3. «IloHsiTHE TOBEPEHHOCTH U €€ BUIAbD)

JloBEepEeHHOCTh TOHUMAETCS KaK JOKYMEHT, COJIepKAIllUi yKa3aHue Ha 00beM
MOJTHOMOYHMM, TIepefaBaeMbIX JOBEPUTENIEM MpencTaBuTento. [Ipu 3ToM Bblgaua

%0 Komekc ToproBoro moperuiaanus Poccmiickoii ®exeparmu ot 30.04.1999 N 81-®3 //
Poccwuiickas razera. N 85 - 86. 1999.

3 @®enepanbHblii 3akoH oT 27.11.2010 N 311-®3 "O TaMOXEHHOM pETyJIHPOBAaHUH B
Poccuiickoit @enepaunn" // Poccuiickas razera. N 269. 2010.

32 ®enepanpHbiii 3ak0oH 0T 22.04.1996 N 39-®3 "O psiHke neHHbsix Oymar" // Poccuiickas
razera. N 79. 1996.

% 3akon P® or 27.11.1992 N 4015-1 "OG opraHM3amum CTPaxoBOrO jela B PoccHiCKOM
Oeneparnun" // Poccuiickas razera. N 6. 1993; denepanbusiii 3akoH ot 21.11.2011 N 325-03
"O06 opranuzoBanHbIX TOprax" // Poccuiickas razera. N 266¢. 26.11.2011.
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JIOBEPEHHOCTH - 3TO  OAHOCTOPOHHSISI  CHENKa, BbIPAKAKOLIAs  BOJIO
IPECTaBISIEMOrO JIMILIA.

JIOBepeHHOCTh - 3TO JOKYMEHT, KOTOPbIH /10/:KeH NMOATBEPAUTH Iepes
TPeTbUMH JIMIAMH CTATyC NPEACTABUTENSA U HCKJIIOYNTH COMHEHHS B 00beMe
ero moiaHomouuii (puc. 6.). [loaToMy ocoOble TpeOOBaHUS TPEABSIBISIOTCS K
(opme TOBEPEHHOCTH U MOPSIKY €€ yI0OCTOBEPEHHUSL.

@ )

JoBepeHHOCTb

OAOHOCTOPOHHAA CAENKA

NOKYMEHT, KOTOpbIA [OIMKEH nNoATBEPAWUTL nNepeq
TPETBUMU  NULUAMW  CTaTyc  NpPeacTaBUTeENs U
UCKIMTOYUTb COMHEHUS B 0O BbEME ero NONMHOMOYMIA

G )

Puc. 6. [losepennocme

3aKOH yCTaHaBIMBAET MMCbMEHHYIO ()OPMY IOBEPEHHOCTH.

Eciu  mpencraButenb — JIODKEH — COBEPIUUTH  CHAEIKY,  TPEOYIOLIYIO
HOTapUadbHOM (OpPMBI, TO U JIOBEPEHHOCTh JOJKHA OBITh YAOCTOBEpPEHA
HOTapuycoM. Takke HoTapuaiabHas (opMa TpeOyeTcss IJisi JTIOBEPEHHOCTEH Ha
nojavy 3asBJICHUNA O TOCYJAPCTBEHHOW PETUCTPALMU MPAB WM CHEJOK, a TaKkKe
Ha PaclopsKEHUE 3apETUCTPUPOBAHHBIMU B TOCYJAPCTBEHHBIX PEECTPaxX MPaBaMHU.
Wuble npaBuiia MOTYT OBITh IPEAYCMOTPEHBI 3aKOHOM.

B rpaxnaHckoM o000poTe HOTapHalibHas JOBEPEHHOCTb MCHOJb3YyeTCs
JIOCTaTOYHO YacTo, AK€ KOTJ1a 3aKOH MO3BOJISIET UCIOIb30BaTh U IPYTHe CIIOCOOBI
yIOCTOBEPEHUS JTOBEpEeHHOCTEH. JlaHHbBIN (akT CBS3aH C T€M, YTO HOTAPUYCHI B
CHJIy CBOEro cTaTyca YJIOCTOBEPSIOT JOKYMEHTBbI, HMEIOIINEe OecClopHOoe
COJIEp>)KaHU€e, MOATOMY YPOBEHb JOBEPUS K HOTApPHAIBHBIM JOKYMEHTAM OYEHb
BBICOK. J[aHHAsI cuTyanus XxapakTepHa JiJIsl CTPaH JJATUHCKOIO HOTapHara.

B cTpanax, HCHONB3YIOMUX CHUCTEMY MYOJIUYHOTO HOTapHara, CHUTYyallus
Heckonbko uHas. Hampumep, B CILIA rocynapctBo mnopyuaer "myOnuuHOMY
HOTapuycy' TOJBKO yJAOCTOBEPEHUE MOMJIMHHOCTHA MOANMUCEN, CONEPKAIIUXCSA Ha
aKTax, MPeAOCTaBIIIEMbIX €My 3aMHTEPECOBAHHBIMU JIMIIAMHU. DTH (YHKIHMH, KaK
paBUiIo, MPEIOCTABISIIOTCS OOBIYHBIM KOMMEpCAHTaM, TaKHMM KakK amnTeKapb,
napuKMaxep, npojasell B TabayHOM KHOCKE U JIp., KOTOpble HE MMEIOT HUKAKON
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FOPUIMYECKON KOMIIETeHIMK . B oTimume ot notary public, maTuHckuii HoTapuyc
YIOJHOMOYEH HE IIPOCTO CBHUJAETEIBCTBOBATH IIOJJIMHHOCTh IOJAIMCH HA
JOKYMEHTE, HO U IOATBEPKIAATh COOTBETCTBUE IEUCTBUTEIBHOCTH U3JI0KEHHBIX B
HEM YTBEpIKICHHI ",

B omnpeneneHHpIX cuTyanusax, KOTJa Yy 3avMHTEPECOBAHHBIX JIMI[ HET
BO3MOXKHOCTH OOpaTUThCS K HOTApUYCy, TOBEPEHHOCTH, YIOCTOBEPEHHBIC
YCTAHOBJICHHBIM 3aKOHOM KpPYI'OM [JOJDKHOCTHBIX JIMI, IIPUPABHHUBAIOTCA K
HOTapualabHbIM. Peub MAET O AOBEPEHHOCTAX BOCHHOCIYKAIUX W APYTUX JIHL,
HaxXOJSIIMXCSl HA HW3JICYCHUH B TOCHUTAIAX, CAHATOPHUIX M JPYTMX BOEHHO-
JeUeOHBIX YUYPEKICHHUSIX, yIOCTOBEPEHHBIX HAYaJbHUKOM TAaKOTO YUPEKIACHUS,
€ro 3aMeCTUTEJIEM 110 MEIULMHCKOW YacTH, CTApUIMM HJIM JEXKYPHBIM BpayoM;
JIOBEPEHHOCTSAX BOEHHOCIHYXKAIMX, @ B IyHKTax AMCIOKAIIMM BOMHCKUX YaCTEW,
COEMHEHUM, YUpEXKICHUN U BOEHHO-YUEOHBIX 3aBEACHUMN, II€ HET HOTapUAJIbHBIX
KOHTOP M [JpPYIrUX OpraHOB, COBEPLIAIOIIMX HOTAPHUAJIBHBIC ICHCTBUS, TaKKE
JIOBEPEHHOCTAX pabouyMX M CIy)XKalluX, YJICHOB HMX CEMEM U YIEHOB ceMei
BOCHHOCIYXaIllUX, YJOCTOBEPEHHbIX KOMAaHIUPOM (HA4yaJbHUKOM) 3TOH 4acTw,
COCIMHEHUS, YUPEKIACHUS WIIM 3aBEACHUS; JOBEPEHHOCTAX JIMIL, HAXOAALIUXCS B
MeCTax JMIIEHHsS] CBOOOJIbI, yJIOCTOBEPEHHBIX HAYaJIbHUKOM COOTBETCTBYIOILIETO
MECTa JIMIIEHUS CBOOOJIbI; JIOBEPEHHOCTSIX COBEPIICHHOJETHHX JEECHOCOOHBIX
rpakIaH, HAXOMAIIUXCSA B YUYPEKIACHUAX COLUMAJIBHOM 3aIATHl HACEJICHUS,
YIOCTOBEPEHHBIX aIMUHUCTPALMEN 3TOTO YUPEKACHHUS WM PYKOBOJUTEIEM (€ro
3aMECTHUTENIEM) COOTBETCTBYIOIIETO OpraHa COUUAIbHOM 3al[UThl HACETIEHUS.

B ToMm ciyuae, ecniu B HACEIIEHHOM ITYHKTE HET HOTApUycCa, TO JOJDKHOCTHBIE
JML@ OPraHOB MECTHOI'O CaMOYIIPABJICHHsS MMEIOT IPABO COBEPILATH OTHAEIBHbIC
HOTApHAJIbHBIC NCHCTBUS, B TOM YHCIIE YIOCTOBEPATh JOBEPEHHOCTH

IIo Bompocy 0 TOM, MOXKET JM HOTapUyC BbLAATh JOBEPEHHOCTH OT MMEHU
OJIHOT'O JIMLA B OTHOLIEHNUH HECKOJIBKUX JIMII U OT UMEHU HECKOJIBKUX JIMLl OJJHOMY
JULy, JOJroe BpeMs  CYyLIECTBOBAJIA  HEONPEACIIEHHOCTh B  CBA3M €
HECOOTBETCTBUEM Mexay nmnoJsioxkeHussMu ['K P® wu 3akoHomarenscTBa O
Hotapuare. Tak, BepxoBubiii Cyn Poccuiickont denepanuu KCXOAUI U3 TOTO, YTO
3aKOHOAATENBCTBO IO3BOJSAET BBIAABATH JOBEPEHHOCTH OT OJHOIO JIMIA
HECKOJIBKAM JIMLAM U OT HECKOJIBKHUX JIMI] OJHOMY WJIH HECKOJIBKAM JInIaMm. B 1o
XK€ BpeMs, cormacHo o¢uuuanbHoi no3uuuu denepanbHOW HOTapUANTbHOU
mamathl’, BbIAAYA TPEICTABISACMBIM JOBEPCHHOCTH KOHKPETHOMY JIHILY
ONpENENAECTCS JIMYHBIM JOBEPUTEIBHBIM OTHOIIEHUEM IPEACTABIAEMOIO K

¥ Com: 3aitueBa T.W., Mensenes W.I'. HortapuanbHas mpakTuka: OTBETHl Ha BONPOCHL. M.:
Undotponuk Menua, 2010. Beim. 3. 400 c.

% Musunnes E.H. Jlatuuckuit Hotapuar B CIIIA // Hotapuyc. 2012. N 2. C. 44 - 48,

3 [Ipuka3z Muniocta PO ot 27.12.2007 N 256 "OO yrtBepxkaeHun MHCTpyknmu o mopsiake
COBEpUICHMsS] HOTApHAJIbHBIX JEHCTBUI IJIABaMU MECTHBIX aJMUHHUCTpAlUil IOCEIEHUH U
MYHUIIMNIAJbHBIX PAalOHOB M CHEUUANbHO YIOJTHOMOUYEHHBIMH JIOJDKHOCTHBIMHM JIUIIAMU
MECTHOT'O CaMOYTIPaBJICHHUs OCEIEHUI 1 MyHULIMNIANIBHBIX pailoHoB" // Poccuiickas razera. N 3.
2008.

3 Tlucsmo @HIT uex. N 360/06-10 ot 23.03.2005. [DnexTpoHHbI pecypc]. Pexum nocryma:
http://old.notariat.ru/text 513 28.aspx.htm (mara obpamenus: 28.04.2015).
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npeacTaBuTento. B cBs3u ¢ yeM 00beM MOJHOMOYHM, YCIOBUSI U CPOKU JACHCTBUS
JIOBEPEHHOCTU OMNPENEISIOTCS C YYETOM BOJICU3BSBICHHUS KOHKPETHOTO JIMIA -
"mpeactasisiemoro”. [Ipu coBepilieHUH HOTAPUYCOM HOTAPUATIBHOTO JACUCTBUS OT
MMEHHM HECKOJIbKUX TIpeACTaBisieMbIX, Hampumep oT umenu 300 - 1500
IPEACTABIISIEMBIX, IPAKTUYECKA HEBO3MOYKHO BBISIBUTH BOJICH3bSBICHUE KaXKIOTO
U3 HUX U OO0ECIeYuTh OJHOBPEMEHHOE IMOJANMUCAHUE HWMH JOBEPEHHOCTU B
NPUCYTCTBHUM HOTapuyca. Takum o00pa3oM, YIOCTOBEPEHHE HOTapHYyCOM
JIOBEPEHHOCTH OT UMEHH HECKOJIBKMX YEJIOBEK IMPHUBEAET K HAPYIICHUIO 3aKOHHBIX
IpaB MpEACTaBIsAEMbIX W He OyaeTr oTBeuarh TpeOoBaHusiM crateit 185 - 189
['paxxnanckoro konekca Poccniickon @enepanun.

N3menenus B IPaKJaHCKOM 3aKOHOJIATEIbCTBE peKpaTHiid
CYIIIECTBOBABIIIYIO HEOMNpPENeNeHHOCTh. B  HacTosiee BpeMsa JerajlbHbBIMU
ABJISIIOTCSI TAKUE JIEUCTBUSA, KaK BbIAA4Ya JOBEPEHHOCTH HECKOJIbKHUM JIMIAM, a
TaKke BblJava JIOBEPEHHOCTH OT UMEHHU HECKOJIbKUX JIUII.

Opranuzaiusi, B KOTOpoil pabOTaeT UM YUYUTCS JOBEPUTEIH, aMUHUCTPALIUS
CTAllMOHAPHOTO JIEYEOHOTO YUPEKICHHUs, I/I€ JOBEPUTENb JICUUTCS, UMEIOT MPaBO
YIIOCTOBEPUTH JOBEPEHHOCTHU Ha MOIYYEHHUE JIEHEKHBIX CPEJCTB (3apIliaThl, UHBIX
MIaTexen, BO3HArpaXKJIEHUsS aBTOPOB W u3o0peTaTesned, MeHCUW, mocoOuil u
CTUIIEHAMI) UM Ha MOJy4YE€HUE KOPPECTIOHIEHIIMH, 32 UCKIIFOUEHUEM LICHHOM.

Takxe opraHuzanuy, B KOTOPbIX padOTaET WM YUYUTCS IOBEPUTEINb, a TAKKE
OpraHu3alliy, OCYIIECTBIISIOIINE YIPABJICHUE MHOTOKBAPTUPHBIMHU JOMaMH, /€
IPOKMBAET  JOBEPUTENb, IOJHOMOYHBI  YJIOCTOBEPSTH JOBEPEHHOCTh Ha
IIPEICTABIICHUE UHTEPECOB B CyJI€ OOIIEH FOPUCTUKIINH.

JIOBEpEHHOCTH, OT HMMEHH HPHIANYECKOr0 JHIA YIOCTOBEPSAETCA €ro
PYKOBOJIMTENIEM WJIM WHBIM YIOJHOMOYEHHBIM Ha 3T0 JuuoM. lIponeccyanbHoe
3akoHoaTeabCTBO (['TIK PO, ATIK P®) tpebyeT Takxke, 4ToObI JTOBEPEHHOCTh Ha
IpeJICTaBICHUE HHTEPECOB B CyJIe OT UMEHU IOPUINYECKOTr0 JuIa Oblla CKperieHa
MeYaThio JAHHOM OpraHU3aluu.

Bo3Hukaer Bompoc O TOM, MOKET JIM WHIWBHUAYaJbHbIA MNPEINPUHUMATEITD
YIOCTOBEPUTH JOBEPEHHOCTh OT CBOEr0 UMEHHU, UCXOJS U3 TOrO, YTO IMOJIOKEHUE
NpEeANpPUHUMATENSL MPUPABHUBACTCS K IMOJOXKEHUIO IOPUIUYECKOTO JMla B
rpa’kJaHCKOM 000poTe.

[Tonaraem, 4TO Ha TOT BOMPOC HEOOXOIUMO JIaTh MOJOXKUTENBHBIN 0TBET. OO
TOM CBUJETEIBCTBYIOT U HOPMBI JEHCTBYIOUIETO 3aKOHOJATENbCTBA - Tak,
cornlacHo TyHKTy 6 cratbu 61 AIIK P®, pnoBepeHHOCTH OT WMEHHU
WHIUBUYAIBHOTO MPEAIpUHUMATENS AOHKHA OBITh UM MOJANKMCAHA M CKpPEIJieHa
€ro MevaTbi0 WJIM MOXET OBITh YJOCTOBEpEHa HOTapuaibHO. B TO ke Bpewms
HanoroBsiii Koi€KC, HECMOTPS. Ha OTOBOPKY O TOM, YTO WHCTUTYTHI, HOHSTUS U
TEPMUHBI TPAXIAAHCKOTO, CEMEMHOr0 M JAPYrMX OTpacieil 3aKOHOJATEIbCTBA I10
o01ieMy IpaBHly MPUMEHSIOTCA B TOM 3HAYEHUH, B KAKOM OHM MCIIOJIBb3YIOTCS B
TUX  OTpacisiX 3aKOHOJATENbCTBA, B  CcTaTke 29 BBOAWUT  IOHATHE
"YIOJTHOMOYCHHBIN  TipenctaBuTenb’ W TpeOyeT, dYTOoOBl MPEeACTaBUTENb
HAJOTOIJIaTEeNbIINKa - (QU3UYECKOro JIMILA, MPEAbSABISI HOTAPUATIBHYIO WIU
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MPUPABHEHHYIO K Hel JoBepeHHOCTh. CyneOHas mpakTUKa paclpoCTpaHseT 3TO
TpeOOoBaHUE U HA PU3UYECKUX JIUI - MHAUBUIYATbHBIX MPEANPUHUMATENICH.

B Tekcre JOBEepeHHOCTHM  JIOJDKHA  COJIEPIKATHhCS — MCUEPIIBIBAIOIIAs
uHpopMarus, IMO3BOJISIIONMIAS HACHTU(DUIIMPOBATH JIOBEPUTEIIS, MPEACTaBUTES,
CoJiepKaHKe MOJIHOMOYMI MPEACTABUTEIA, JATy COCTaBICHUS.

B nynkre 22 Meroandeckux peKOMEHIANMKA IO COBEPUIEHUIO OTACIBHBIX
BUJIOB HOTapHAIBHBIX NEWCTBHI OMpENEeNAeTCsl, YTO B JIOBEPEHHOCTH
YKa3bIBAIOTCS MECTO M JlaTa €€ MOAINMUCAHUSI, CBEJICHUS, B JOCTATOYHON CTENEHU
WHIUBUAyaTM3upytomue (u3udeckux ©W  (WiM) opugudeckux Jjmn (4
MIPEACTaBUTENICH, W TPEACTABISIEMBIX), B HEOOXOAMMBIX CITydasx - 3aHUMaeMas
JIOJDKHOCTh TIPEJICTaBUTENICH HOPUAMYECKUX JIUI, a TaKXke IPeoCTaBIIsIeMbIe
MTOJTHOMOYHS U CPOK JICUCTBUS IOBEPEHHOCTH.

B noBepeHHOCTH HOMKHBI OBITH IOJIHOCTBIO HAaMMCaHbl (aMHIIMKM, UMEHA W
oTdyecTBa (PU3MUECKUX JIUI, JaTa pPOXKIACHUA, YIOCTOBEPSIOIIMN JTUIHOCTH
JOKYMEHT M €ro pPEKBU3HTBI, aJIpec IOCTOSHHOTO MeCTa >KUTEIhCTBA WIIU
MIPEUMYIIIECTBEHHOTO MpeObIBaHMs (IIPH COBEPIICHUM HOTApUAIIbHBIX JTEUCTBUM OT
MMEHHM MHOCTPAHHBIX I'PaKIaH TaK)Ke YKa3bIBACTCS MX IPakAaHCTBO).

B oTHOmIEHWN MOPUIWYECKUX JIUI[ YKAa3bIBAIOTCS IOJHOE HAaWMEHOBAaHHE,
WHJMBUAYAJIbHBIA HOMEpP HaJOTOIUIATEbIMKA, IOPUANYECKUN aapec, Jara u
MECTO TOCYAapCTBEHHON PErUCTPALK, HOMEP PETUCTPAIIMOHHOTO CBHUJIETEIILCTBA,
aapec GaKTUIECKOro MeCTa HaXOXK/ICHMUSI.

B  noBepeHHOCTH, BBIJABaEMOW B TOPSAKE TMEPENOBEPHUSA, TaKKE
0003Ha4arOTCsl  JTaHHbIC,  XAPAKTEPU3YIOIIME  OCHOBHYIO  JIOBEPEHHOCTH;
MOJTHOMOYHSI, MPEA0CTAaBIIIEMbIe OCHOBHOM JTOBEPEHHOCTHIO, U CPOK €€ JICHCTBUS,
MOJTHOMOYHS, TIepeJaaBaeMble B TIOPSAKE TEPEeIOBEpHs, M CPOK JCUCTBUS
JIOBEPEHHOCTHU B TIOPSJIKE TIEPEIOBEPHUSI.

3aKkOH HE TMpeaycMaTpuBacT B KadecTBE 0053aTEIBLHOTO PEKBU3HUTA
JIOBEPEHHOCTH MOJIMKUCH MMOBEPEHHOTO Ha HEM.

JloBEpEHHOCTD MOAMCHIBACTCS B MPUCYTCTBHH JIMIA, YIOCTOBEPSIOIICTO €e.

Ecnu  mpencraBisieMblit BCJIEACTBUE ~ HETPAMOTHOCTH,  (PU3UYECKUX
HEJIOCTaTKOB, OOJIE3HW WM 10 KaKUM-TUOO WHBIM TPUYMHAM HE MOXKET
COOCTBEHHOPYYHO TMOJIHUCATh JOBEPEHHOCTh, TO IO €ro mnpockde B €ro
NPUCYTCTBHM W B TPUCYTCTBUU HOTapHyca TOBEPECHHOCTh MOJKET IOAMHUCATh
JIPYrol TpaXAaHWH (PYKOTNPUKIATUUK) C yKa3aHUEM IMPUYUH, B CHIIY KOTOPBIX
JOKYMEHT HE MOT OBITh TTOJMMKUCAH COOCTBEHHOPYYHO MPEIACTABISICMBIM.

PykompuknagaukoM HE MOXKET OBITh: MpEACTaBUTEIb IO JaHHOU
JIOBEPEHHOCTH; HOTApHUYC, YIOCTOBEPSIONINI JIOBEPEHHOCTh, TPaXIaHWH, HE
oOJaaromuil  1eeCIOCOOHOCThI0O B TOJHOM O00BEME;, HErpaMOTHOE JIUIIO;
rpaXKJaHUH C TAKUM (PU3HUECKUM HEJOCTATKOM, KOTOPHIN SBHO HE MO3BOJISIET EMY

38 [Tpuka3z Munrocta P® ot 15.03.2000 N 91 "O6 yrBepxkaennn MeToIuuecKnx peKOMEH Il
[0 COBEPILIEHUIO OTAEIBHBIX BHUJOB HOTapHAJIbHBIX AEWCTBMM HOTapuycamu Poccuiickoi
®enepanun" // bromnerens Muntocra PO. 2000. N 4.
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B IIOJTHOM MCPE€ OCO3HABATh CYHICCTBO IPOUCXOAAIICTO, JIMIO, HE BJIAACIOLICC B
,Z[OCT&TO‘IHOﬁ CTCIICHU A3BbIKOM, Ha KOTOPOM COCTAaBJICHA I[OBepeHHOCTbsg.
[TonHOMOUYHMS MNpCaACTAaBUTCIIAA  OOJIZKHBI OBITH OIMCaHBI B HJOBCPCHHOCTHU
HCYCPIIBIBAOIITUM 06p8,30M.
BI/II[OBaH KJ'IaCCI/ICbI/IKaI_[I/IH JAOBCPCHHOCTHU HC3HAYUTCIBHO OTINYACTCA, B
OCHOBHOM TCPMHHOJIOTHUYCCKHU.

B 3aBucuMocTH OT 00beMa NMOJHOMOYM TIPEICTABUTENS JTOBEPEHHOCTH
pa3enAioTCs Ha 2eHepaibHble, CHeyUaibHble U Pa3osole.
[To comepxanni u 00beMy MOJHOMOYMI pa3IMYaAOTCA  OOIIHE

(cenepanvhble), cielUAIbHbIE U Pa30Bble, 0€30T3bIBHbIE d06epeHHOocCmU (PUC.
7.).

Buabl ,OBEePEHHOCTHU

Oblwue (2eHepanbHbie) - BbJalOTCd Ha CcoBeplleHWe B TeueHue
onpefeneHHoro nepvoga pasHoobpasHbiX CAENOK W BbINOMHEHWE KHbIX
IOPUANYECKK 3HAUMMbIX AeACTBUIA

CneuunanbHble - BEIJAIOTCA Ha NpaBo COBEPLUATb Kakne-rnnbo ogHOpPOaHbIE
encTeng

PasoBble - coBeplleHWe KaKoro-To ogHoOro wpuandeckoro AeAcTBrna

Be30T3bIBHbIe - BLIAAOTCA HA UCNOMHEHWe unu obecneuyeHWe UCNONMHEHWS
obgsarenbcTea npegcrapnAaemMoro nepej npeacrasHltTenemM WnK nubammu, ot
UMEHW WMWK B WHTepecCaxX KOTOPbIX ,D,EI?lCTByeT npejcraeuTeNb, B Cly4yadx,
eCcrni TaKkoe obqasarenecTeo CBA3aHO c ocylwecTeleHHneM
npeanpuHumarTen bCKOW AeATenbHOCTH

Puc. 7. Buowvi 0oeepennocmu

I'eHepanbHbIe JOBEPEeHHOCTH IIOAPA3yMEBAIOT IEpenady IPEeACcTaBUTEI
00apIIOr0 00bEMa MOJHOMOUYMN B OTHOIIEHHHM pa3HooOpa3HbIX AeiicTBuid. Ecnwu,
HaIpuMep, pedb UAET O BO3MOKHOCTH MPEACTABIATh UHTEPECH OpraHU3allu, TO
Kpyr' MOJIHOMOYMM MOXET ObITh OmHcaH cieayromuMm obpazoM. "lIpeactaBiasTh
MHTEpeCchl Oo01iecTBa W OBITh €ro MpPEeICTABUTENIEM BO BCEX TOCYIapCTBEHHBIX
OpraHM3alMsX, BECTH Jena oOlecTBa B MHPOBBIX CyJax, Cynax oOmen
IOPUCAUKIINK, apOUTPaKHBIX Cylax, BO BCEX CYICOHBIX U aIMUHHCTPATHUBHBIX
YUPEKACHUSAX CO BCEMM MpaBaMH, MPEAOCTABIECHHBIMU 3aKOHOM HCTILY,
OTBETYMKY, TpeTbeMy Juiy. JUId BBIIOJHEHHS YKa3aHHOIO IOPYYEHHS
IIPEACTABUTENb HAAENAETCAd MOJHOMOUYMSMH COBEPIIATH CIEAYIOIINE ACHCTBUSL:
noJlaBaTb OT HMMEHM OOLIeCTBa 3asBICHHUS U HHbIE JOKYMEHTHI, MOJy4aTh

39 MeTtoudeckue peKOMEH K 10 yI0CTOBEPEHHIO JoBepeHHocTel (yTB. pemienrnem OHII ot
07 - 08.07.2003, ITpotokon N 03/03) // HorapuansHsiii BectHuK. 2003. N 11.
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HEOOXOJMMbIC CHpPaBKH, TPEACTABISATb HMHTEpPEChl 00OIIecTBA BO  BCEX
rOCy/1apCTBEHHBIX, MYHMUIMNAIBHBIX M YAaCTHBIX OpTraHU3alUsIX, OpraHax H
VUPEKICHUSIX, MO BCEM BOIPOCAM, CBSI3aHHBIM C YKa3aHHBIM IOPYYEHHUEM,
yIUlauMBaTh HAJOTH, COOPBI, MOIUIMHBI, IMOJIydYaTh MPUYUTAIONIYIOCS OOIIECTBY
nH(OPMAITHIO, PACTTUCHIBATLCSA OT MMEHHU OOIIECTBA, a TAK)KE COBEPIIATh BCE MHBIE
NercTBUS U (POPMATBHOCTH, CBSI3aHHBIC C UCTIOTHECHUEM JTAHHOTO MOPYyJYeHUs" .

OO0mme JOBEPEHHOCTH BBIIAIOTCS HA COBEPIIICHUE B TCUCHUE OIPEACICHHOTO
nepuoaa pa3zHOOOpPa3HBIX CAEIOK U BBIMOJHEHUE MHBIX HOPUAMYECKH 3HAUYUMBIX
nerictBuil. K o01mM JOBEPEHHOCTAM OTHOCSTCSI JOBEPEHHOCTH Ha yIpaBJEHUE U
pacnopspKeHHE  MMYIIIECTBOM, OGOPMICHHE BCEBO3MOXHBIX  JTO3BOJICHHBIX
3aKOHOM CJIJIOK, BBITIOJIHEHUE IIPEJCTABUTEIBCKUX (DYHKIMA B Pa3IMIHBIX
WHCTAHIIUIX U T.II.

CneunajibHble J0BEPEHHOCTH BBIJAIOTCS HA MPABO COBEPIIATh KaKHe-IHOO0
OJHOPOJHBIC JICMCTBUS - HAIPUMEP, 3aKJIK0YATh CICJIKH KYIUIH-TIPOJAXKU. Takxke
ATO MOXKET OBITh JJOBEPEHHOCTh Ha OCYIICCTBIICHHE psJia NEUCTBUM, CBSI3aHHBIX C
3aKJTIOUCHHEM OJIHOM CHCIKU. ITO MOXKET OBITh JIOBEPEHHOCTh Ha HEOJHOKPATHOE
MOJIyYCHUE  TOYTOBOM  KOPPECHOHICHIMUM,  MATEPUAIBHBIX  IIEHHOCTEH,
JIOBEPEHHOCTh Ha PACIOPSKEHUE BKIAOM.

Pa3oBasi /10BepeHHOCTH TNPEAINOIATaCT COBEPUICHUE KAKOrO-TO OJHOTO
IOPUANYECKOTO JICMCTBUS - 3AKIIOYEHWE KOHKPETHOW CHEIKH, MPEICTABICHUE
MHTEPECOB JIOBEPUTENISI B KOHKPETHOM CyJIeOHOM TMpoliecce, ydacThe B
KOHKPETHOM 00111eM COOpaHuu U T.1.

CpaBHHUTENBLHO HEABHO BBEJICH TAKOW BUJI IOBEPEHHOCTH, KaK 0€30T3bIBHASI.
B measix mucnoJHeHHsT MWJIM o0ecneyeHUs] MCIOJHEHHS 0053aTeJbCTBa
NMPeACTABJSAECMOr0 mepea MpeACTABUTENEeM WJIM JUIAMH, OT UMEHU WJIM B
HHTEpecax KOTOPBIX [AeHCTBYET IpPeACTABUTE]b, B CJIYy4asiX, €CJIM TaKoe
00513aTEJIbCTBO  CBSI3aHO € OCYHIECTBJIEHHEM MNpPeANPHHUMATEIbCKOM
NeATeJIbHOCTH, MPEACTABJIAECMbIN MOKET YKA3aTh B I0BEPEHHOCTH, BHITAHHOU
NpeACTABUTENI0, HA TO, YTO 3TA JOBEPEHHOCTH HEe MOKeT ObITh OTMEHEHA /10
OKOHYAHUS CPOKa ee [eHCTBUA JHUOO MOKeT ObITH OTMEHEHAa TOJIbKO B
NPEeAYCMOTPEHHBIX B IOBEPEHHOCTH CJIYy4asIX.

be3oT3biBHAsE JOBEPEHHOCTh JAOJKHA OBITH HOTApUAIBLHO YJIOCTOBEpEHA H
coAEepKaTh MNPSIMOE YKa3aHWE Ha OrPAHWYECHHE BO3MOXHOCTH €€ OTMEHBI B
cootBeTrcTBHH c 11. 1 cT. 188.1 I'K.

[Ipu yaoctoBepeHUu JHOOBIX BUIOB JOBEPEHHOCTEH HEOOXOIUMO YUUTHIBATH
o0111Me HOPMBI IEUCTBYIOILIETO 3aKOHOAATEIHCTBA O MPEICTABUTEILCTBE, COTJIACHO
KOTOPHIM  MPEACTABUTEIbL HE MOXKET COBEpIIATh CIACJIKA OT HWMEHH
MPEICTABIIEMOT0 B OTHOIICHUH Ce0s JIMYHO W B OTHOIIEHWH JIPYroro JIWIIa,
HpeI[CTi)BI/ITeJ'ICM KOTOPOT'O OH SIBJIAETCS, 3a UCKJIIOUCHUEM CIIy4aeB, YKa3aHHBIX B
3aKOHE .

0 HacronbHas kuura Hotapuyca: B 4 1. / E.A. bensuckas, P.b. bproxos, b.M. I'onrano u ap.;
non pea. M.I'. Mensenesa. 3-e usn., mepepab. u mon. M.: Craryr, 2015. T. 2: IlpaBuna
COBEPILIEHHUS OTJAEIbHBIX BUJIOB HOTAPHAJIBHBIX IEUCTBUI. 638 c.
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Bo MHoOrux ciy4yasx TEXHUKA OMMCAHUS MOJHOMOYUW 3aBUCUT OT TOTO, JJIS
MIPEACTABUTENIBCTBA B KAKMX OpraHax WA OPraHU3ALMAX BblaHa JOBEPEHHOCTD.

CornacHo nyHkty 2 crtatb 62 AIIK P® B 10BEepeHHOCTH, BBIIAHHOMU
MPEACTABIAEMbIM JIMIIOM, WU HHOM JOKYMEHTE JOJDKHO OBITH CIEHUAIBHO
OTOBOPEHO MPaBO MPECTABUTENS HA MOJMNUCAHUE MCKOBOTO 3asBJICHUSI U OT3hIBA
Ha KCKOBOE 3asBIICHUE, 3asBJICHHUS 00 oOecreyeHHH HCKa, Tepenady jaeia B
TPETEUCKUN Cyl, TOJHBIA WM YaCTUYHBIM OTKAa3 OT HCKOBBIX TpPeOOBaHUU U
MpU3HAHUE WCKA, W3MEHEHHE OCHOBAaHUSI WM MpeIMeTa HCKa, 3aKJII0YEHUE
MHPOBOTO COTJIAIICHHUS] W COMJIAIMCHUS 10 (HaKTHYECKUM OOCTOSTEIbCTBAM,
nepegayy CBOUX MOJHOMOYHMHN MpEICTaBUTENSL APyromy JHIly (meperoBepue), a
TaK)Ke MPaBO Ha MOJIKUCAHUE 3asBJICHUS O MIEPECMOTpPE CYACOHBIX aKTOB IO HOBBIM
WIM BHOBb OTKPBIBIIUMCS OOCTOSITENIbCTBAM, OO’KajJoBaHUE CyAeOHOro akTa
apOUTPaXHOTO CyJia, MOJyYeHHUE MPUCYKICHHBIX JIEHEKHBIX CPEJICTB WJIM UHOTO
uMyIecTBa. AHaJIOTHYHbIE TpeOoBaHus coaepxkarcs B cratbe 54 ['TIK PO.

[Ipu »TOM B CcyneOHOM Imporiecce JOHKHA ObITh MPEIbsSBICHA IMOJIMHHAS
noBepeHHocTh. OHa mpHOOIIaeTcss K MaTepuaiaM apOUTpPakKHOTo Jelia WU
BO3BpAlIAETCS MPEICTABUTEIO B3aMEH NPEAbSIBICHHON UM KOIHMH, HaJJIeKaIIUM
oOpaszom 3aBepeHHoM. Haanexamum oOpa3oM 3aBepEHHON KOMHEN TOBEPEHHOCTH
ABJISIETCA, B  YAaCTHOCTH, KOMHUS  JIOBEPEHHOCTH, BEPHOCTb  KOTOPOM
3aCBU/ICTENICTBOBAHA HOTAPUYCOM WJIM apOUTPaKHBIM CYJIOM, pacCMaTPUBAIOIITUM
nemo™.

B coorBerctBun ¢ myHktoM 3 crtatbu 57 3akoHa "OO HCHOTHUTEIHLHOM
Npou3BOJICTBE" 0CO00  yKa3bIBaeTCs, 4YTO B JIOBEPEHHOCTH, BbIJAHHOU
MPEACTABUTENI0 CTOPOHON HCIOJHHUTELHOTO TIPOU3BOJICTBA, JIODKHBI OBITh
CIIEUAIBHO OTOBOPEHBI €r0 MOJTHOMOYHS HA COBEPLIECHUE CIEAYIOIUX AEHCTBHI:

1) npeabsBICHUE M OT3bIB UCIIOJIHUTEIILHOTO JOKYMCHTA;

2) nepeaavy MOJIHOMOYUNA Jpyromy JHILy (epeaoBepue);

3) oOxkanoBaHWE TIOCTAHOBJICHUM U AeWcTBuil (Oe3melcTBHs) CyneOHOTO
MpUCTaBa-UCIOJIHUTES;

4) noy4deHue MPUCYKIECHHOTO UMYIIECTBA (B TOM YHUCIE ICHEXKHBIX CPEICTB
U LIEHHBIX Oymar);

5) 0TKa3 OT B3bICKAHUS 110 UCTIOJHUTEILHOMY JOKYMEHTY;

6) 3aKJIFOUEHUE MUPOBOTO COTJIAIICHHUS.

B noBepenHocTH Ha npuHsATHe HacaencTBa (nyHKT 1 cratebu 1153 'K PO)
uiau 00 oTkasze oT HaclenacTBa (myHKT 3 ctathu 1159 'K P®) cnenuanbHO TOKHO
OBITh TPEITYCMOTPEHO COOTBETCTBYIOIIEE MOJHOMOUYME O TPHUHITHU HACIEICTBA
uiM 00 OTKa3e OT HACIIECTRA.

Jlns  ompeneneHuss  Cpoka  JIEUCTBUS  JOBEPEHHOCTH W JJIs €€
JNIEWCTBUTEIILHOCTH KaK CIEJIKH B TEKCTE 00sA3aTEbHO HOJDKHA OBITH 0003HAYEHa

* Yngpopmanmonsoe micemo Ipesumnyma BAC PO or 22.12.2005 N 99 "O6 OTenbHBIX
BONpOCAaX MPAKTUKU NPUMEHEHUs: ApOUTPaKHOTO MpoLEcCyalbHOro kojekca Poccuiickoii
Oenepanun" // XozsiictBo u npaso. 2006. N 4.
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naTta coctaBieHud. [IpenenbHbIil CPOK JEHCTBUS JOBEPEHHOCTH HE YCTAHOBJIEH.
Ecnu cpok neiicTBUs TOBEPEHHOCTH HE yKa3aH, TO OHA JEMCTBUTENIbHA OJUH TOJI.

[IpencraBuTenb M0 TOBEPEHHOCTH O053aH JIMYHO OCYUIECTBUTH T€ JCHCTBUS,
KOTOpBIE OXBaTBIBAIOTCA O0BEMOM IMOJHOMOUYMH. OAHAKO, HECMOTpPS Ha, Kak
PaBUJIO, JTUYHO-IOBEPUTEIBbHBIN XapaKTep OTHOLIEHU MEXKy NPEICTaBUTENIEM U
IPECTaBISEMbIM, 3aKOH JIOIYCKaeT BO3MOXKHOCTh mepenoBepus. [lo obmemy
npaBmiy, (opmMa JTOBEpEHHOCTH, BBIIAaBa€MONl B TMOpSAKE TMEpeaoBepHUs -
HoTapuanpHasd. OJHAaKO, [aHHOE TMPAaBUJIO HE [JEHUCTBYEeT B OTHOLIEHUU
JIOBEPEHHOCTEW, BBIJAHHBIX B MOPSAKE IMEPEAOBEPHs, FOPUINYECKHUMH JIMIIAMM,
PYKOBOAUTENSAMHU (DUIIMATIOB U MIPEICTABUTEIHCTB IOPUIUICCKHIX JIHII.

OOBIYHO B JJOBEPEHHOCTH NPSMO YKa3bIBAETCS - BO3MOKHO JIU IEpEAOBEPHE,
WIM OHO He jomyckaercs. IlepenoBepue MoxkeT ObITb OOYCIIOBIEHO CHJIOK
OOCTOATENBCTB JJI1 OXpaHbl MHTEPECOB IPEACTABISEMOr0 MO YAOCTOBEPSEMOM
JaHHOW JTOBEPEHHOCTH (Tsbkenast 00Jie3Hb, CTUXHUITHOE O€ACTBHE U T.II.), B CBA3H C
4eM [PEACTaBUTEIb HE MOXET BBINOJHUTh IIOJHOMOYHUS 10 OCHOBHOM
JIOBEPEHHOCTH .

OcHOBaHUSI NpeKpalleHUsl NOBEPEHHOCTH HMCYEPNBIBAKIIMM 00pa3om
onpeneseHbl B 3akoHe (ct. 188 'K PO) (puc. 8).

OcHoBaHuA n PEeKpaweHua QOBEPEHHOCTU

1) uCcTeveHUn cpoka 40BEPEHHOCTH;

2) OoTMeHbl A0BEpPeHHOCTW NULOM, BbliAaBLUWM €€, WNM OAHWM W3 Nul, BblgaBLIWUX
LOBEPEHHOCTb COBMECTHO;

3) oTkasa nuya, KOTOPOMY BblhaHa A0BEepPeHHOCTL, OT NONHOMOYMI;

4) npekpaleHns PUAWYMECKOrO nyua, OT WUMEHW KOTOPOro WM KOTOPOMY BblgaHa
LOBEPEHHOCTE, B TOM YACNE B pesynbTaTe ero peopraHusaduu B chopMe pasgeneHus,
CMUAHMA UNKU NPUCOEAWHEHWS K APYTOMY HOPUANYECKOMY NNLY;

5) cmepTun rpaxaaHvHa, BblAaBLErD AOBEPEHHOCTb, NPU3HAHUSA ero HeldeecnocobHbIM,
OrpaHUYMEHHO AeecnocobHbIM MNK Be3BeCTHO OTCYTCTEYHOLMM;

6) cMepTW rpakgaHWHa, KOTOPOMY BblaHa [AOBEPEHHOCTb, NPWSHaHWA ero
HegeecnocobHbIM, orpaHWYeHHO deecnocobHbIM MNK Ge3BeCTHO OTCYTCTBYOLWUM;

7) BBEAEHWA B OTHOLEHWW MpeicTaBNAEMOro WNW NpeicTaBUTeENnsA Takol npoueaypbl
6aHKpoTCTBa, NPW KOTOPOH COOTBETCTBYIOWES NUL0 YTpayMBaeT NpaBo CaMOCTOATENLHO
BblAaBaTbh AOBEPEHHOCTW.

Puc. 8. Ocnosanus npexpawenus oogepenHocmu

[IpakTHuecku 3HAYUMBIM BOTIIPOCOM SBIISIETCSI OTMEHA J10BepeHHOCTH. Ob1iee
npaBuio, ycraHoBieHHoe 'K PO, 3akimiouaercs B TOM, 4TO JOBEpUTENh 00s3aH
U3BECTUTh 00 OTMEHE JOBEPEHHOCTH TMPEACTABUTENS U TPEThUX JIMI, JJIs
[IPEICTABUTENILCTBA NIEPE] KOTOPBIMU BbIJaHA IOBEPECHHOCTb.

42 o .
[Tyaxkr 7.1 Meroaudeckux pEKOMEHIAUA IO YAOCTOBEPEHUIO JIOBEPEHHOCTEH (YTB.

pemeaneM OHII ot 07 - 08.07.2003, Ilpotokon N 03/03) // Hotapuanshsiii BectHuk. 2003. N
11.


consultantplus://offline/ref=92DFF25FF8E580DC4837341BA2E56F68A59B4BF7FA4BE5D430AF5ABB04FFC2AA366539E6716BD203h5bFJ
consultantplus://offline/ref=92DFF25FF8E580DC4837341BA2E56F68AC9143F2FD45B8DE38F656B903F09DBD312C35E7716ADBh0b2J

27

Oo6s3arenbHas ¢opma U3BEUIEHUST 00 OTMEHE JIOBEPEHHOCTH 3aKOHOM HeE
YCTaHOBJICHA, HO MOYHO MPEAINOJ0XKHUTh, YTO OHA JIOJDKHA OBITh MHUCHMEHHOM.
OOBIYHO JIHIIO, KOTOPOE OTMEHSET JIOBEPEHHOCTb, HAMPABISIET MUCHMO B aJpec
Cyla, OpraHa, OCYIIECTBIISIIOIIETO TOCYJIapCTBEHHYIO PETHCTPALIMIO IIpaB Ha
HEJBUKUMOE HMYIIECTBO, B JIPYTH€ OpPraHbl, OPraHU3allH, B KOTOPBIX JOJKHBI
Obun  OBITh  OCYIIECTBIICHBI MOJHOMOYHS  mpeacTtaButens. JKemaTelbHO
HOTapUaJbHO CBUIETEIBCTBOBATH BEPHOCTh MOANKCH B MOAOOHBIX MUCbMax. PHCK,
CBSA3aHHBI C HEBBINOJIHEHUEM WM HECBOEBPEMEHHBIM BBINOJIHEHUEM JAaHHOTO
JNEUCTBHUS, JIEKUT HA JTULE, OT3bIBAIOLIEM JTOBEPEHHOCTD.

3aKOHOM YCTaHOBJIEHO IIPAaBO JOBEPUTENS OIyOJIHMKOBaTh CBEACHUS 00
OTMEHE JIOBEPEHHOCTH B M3JaHUU, MyOJuKyromeM HHbopMaIluo o 0aHKPOTCTBE.
B »TOoM ciyuae o0si3aTenbHO OOpallleHue K HOTapuycy ISl CBUAECTEIbCTBOBAHUS
BEPHOCTH MOAIMUCH TOBEpUTEINS. JIeMCTBYET MPE3yMIILIKA O TOM, YTO TPETHH JIMLA
U3BEIEHBl 00 OTMEHE JOBEPEHHOCTHU IO UCTEUEHUHU MECsIa CO JHA MyOIuKaluu.

Enunas MH(QOPMAIMOHHAS CHCTEMa HOTapHaTa ® BKIIOYAeT B cebs peectp
YIIOCTOBEPEHHBIX JOBEPEHHOCTEH M YBEIOMIIEHUH 00 OTMEHE JIOBEPEHHOCTEH.
Ceenenusi, BHeceHHble B EnuHyt0 MHGOpPMAllMOHHYIO CHCTEMY HOTapuaTa, He
HOCST, MO OO0IEeMy MpaBwily, MyOnauyHoro xapaktepa. Omgnako dDexnepaiibHas
HOTapuajbHas TMajgaTa o0ecleuYrBaeT CBOOOJHBIA JOCTYI TPU TMOMOILIUA CETH
WHTepHET K peecTpy OTMEHEHHBIX JOBEPEHHOCTEN, KOTOPbIE HAECHTU(DUIIUPYIOTCS
110 J1aT€ UX COBEPUICHUS U PEECTPOBOMY HOMEDPY.

CymiecTByeT BO3MOXHOCTh MCIOJIb30BaHUSI KOHCTPYKIMU O€30T3BIBHOM
JIOBEPEHHOCTH, KOTOpass MOXeT ObITh NpPUMEHEHAa B KauecTBe crocoda
o0OecrieyeHns HCIIOJNIHEHUsI O00s53aTeNbCTBa, CBS3aHHOTO C  OCYIIECTBJICHHUEM
MPEANPUHUMATEILCKON  NleaTenbHOCTH. [lpu 3TOoM neiicTBue O€30T3BIBHOM
JIOBEPEHHOCTH MOXET OBbITh MPEKPAIlEHO M0 OCHOBAHMSM, YKa3aHHBIM B 3aKOHE.
Hanpumep, oHa MokeT ObITh OTMEHEHA MOCJIE MPEKpaIIeHHsI TOro 0043aTeNbCTBa,
JUISL UICTIOJTHEHUS WJIM 00ecTieyeHHs] MCIIOJTHEHHUS] KOTOPOTO OHA BBIJIaHA, a TaKXKe B
aroboe  BpeMs B cilIydyae  3J0yHOTpPEOJIEHUS  MPEICTaBUTEIEM  CBOUMHU
MOJIHOMOYMSIMM, PAaBHO KakK M TMPU BO3HUKHOBEHHH OOCTOSATEILCTB, OYEBUJIHO
CBUJETENBCTBYIOMIMX O TOM, YTO TAKOE 3JI0YIOTPEOICHHE MOKET NPOU30MTH. s
0€30T3bIBHON JOBEPEHHOCTH TpeOyeTcsl HoTapualibHas GopMa U NpsIMOE yKa3aHUe
HA TAHHOE KAaueCTBO .

1.4. «®opma 10BepPEHHOCTH, CPOK AeiICTBUA U YCJIOBHS €€
AEeHCTBUTEJIbHOCTI

43 @®enepanphbil 3akoH or 02.10.2012 N 166-®3 "O BHeceHnn usMmeHeHUHM B (OCHOBBI
3akoHOJaTenscTBa Poccuiickoit denepannu 0 HOTapuaTe U OTJEIbHBIC 3aKOHOIATEIBHBIE aKThI
Poccutickoit ®enepanuu" // Poccuiickas razera. N 230. 2012.

* Kosmopa M.IO. TIonoxkeHHss O MpPEICTABHTENBCTBE H JOBEPEHHOCTH B COBPEMEHHOM
poccuiickoMm rpaxaanckoM 3akoHoaarenscTBe // CIIC Koncynprantlntoc. 2015.
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CDopMa AOBEPCHHOCTHU  ABJIACTCA OAHHMM W3 OCHOBHBIX TpC6OB3HPII>i,
NpEaABABIICMBIX K HECH. I[OBCpCHHOCTB HC MOJKCT CYIICCTBOBATHL BHC MUCbMEHHOM

dbopmer (puc. 9.).

dopma AoBepeHHOCTH

/HF-)CTCTEIFI NUCbMEHHas dopma

HoTapuanbHO yOOCTOBEPEHHAA AOBEPEHHOCTD

ObazaTenbHO HOTapUanbHO YAOCTOBEPEHHAA AOBEPEHHOCTL

[pupaBHeHHad K HOTapWalbHO YOOCTOBEPEHHbIM

@DEHHOCTHM /

Puc. 9. opmwvi 0osepennocmu

HorapuajibHo yaocTroBepeHa J0JDKHA OBITh JI0BEPEHHOCTb, BbIJaHHAs Ha
COBEPILIEHUE CIIETIOK, TPEOYIOIINX HOTapUAIbHOM (DOPMBI, HA TTOIaYy 3asIBICHHUH O
rOCyJapCTBEHHOM PEruCTpallMi MpaB WIH CIEJIOK, a TaKK€ Ha pacnopspKeHHe
3apEruCTPUPOBAHHBIMU B TOCYAapCTBEHHBIX peecTpax npaBamu (m. 1 ct. 185.1
I'K). HoTapuansHo y10cTOBEpEHa OJKHA OBITh 0€30T3hIBHAS IOBEPEHHOCTD.

OO0s3aTenbHOMY  HOTApUAIBHOMY  yJIOCTOBEPEHHIO  TOMAJIEKAT  TaKKe
JIOBEPEHHOCTH, BbIJaBacMble B TMOPAJKE TMEpeloBepUsl MOJTHOMOYUM, 3a
UCKIIIOUCHHUEM CiIydaeB, mpeaycMoTpeHHbIX 1. 3 cr. 185.1 'K (moBepeHHOCTh Ha
MoJIy4eHHe 3apabOTHOM TIUIaThl M WHBIX IIJIATEXKEH, CBSI3aHHBIX C TPYIOBBIMHU
OTHONIICHUSIMU, Ha TIOJYYCHHE BO3HATPAXJACHUS AaBTOPOB W HU300peTaresne,
MEHCUW, MOocOoOMi ¥ CTUNEHIWN WM Ha TMOJy4YeHHWE KOPPECHOHACHIINH, 32
HCKJTFOYEHHEM IIEHHON KOPPECTIOHACHITUN).

B o0s3aTensHOM HOTapuadbHOM TOPSIAKE JOJDKHBI OBITh YJOCTOBEPEHBI
TaKK€ HEKOTOPhIE JIOBEPEHHOCTH Ha COBEPIICHUE OMPEACIICHHBIX HOPUINYECKU
3HAYUMMBIX JelicTBuii. Tak, Ha OCHOBaHHMHM a0O3ama mecroro Im. 2 cT. 9
®denepaabHOro 3akoHa 00 AakTax TPaXIAAHCKOTO COCTOSIHUA HOTapUabHO
3aCBU/ICTEILCTBOBAHBI JOJDKHBI OBITh JOBEPEHHOCTH HA IMOJy4YEHHE MOBTOPHOTO
CBUJIETEILCTBA O TOCYJAAPCTBEHHOW PETUCTPAIMKM KaKuX Obl TO HU ObUIO aKTOB
IPAXKJIAHCKOTO COCTOSTHUSI.

B coorBerctBunm ¢ OcHOBaMH JOBEPEHHOCTH Ha COBEPIICHHE JFOOBIX
MIPETYCMOTPEHHBIX 3aKOHOM CJIEJIOK W BBITTOJIHEHHE JIFOOBIX HE MPOTUBOPEUAIIUX
3aKOHY JIEUCTBUM MOTYT OBITH YJOCTOBEPEHBI HOTapHyCaMH, paOOTAIONIMMHU B
rOCyJJapCTBEHHBIX HOTApUAJIBHBIX KOHTOpax (CT. 36), 3aHUMAIOIIMMUCS YaCTHOU
NpakTUKOM (CT. 35), U JOJKHOCTHBIMHM JIMIAMU KOHCYJIBCKHX YUYPEXKIACHUU (CT.

38).
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IIpupaBHUBaOTCH K HOTAPHAJIBHO YIOCTOBEPEHHBIM JOBEPEHHOCTHAM (II.
2 cr. 185.1 T'K):

- JIOBEPEHHOCTH BOCHHOCIYXAIIUX M JPYyTUX JUL, HaXOIAIIMXCS Ha
U3JICYEHUU B TOCIIUTANIAX, CAHATOPUSIX U JIPYTUX BOCHHO-JIEYCOHBIX YUPEKIACHUSIX,
KOTOPBIE Y0CTOBEPEHBI HAYAJILHUKOM TaKOTO YUPEKIAEHUS, €ro 3aMECTUTEIIEM 10
MEIUIUHCKON YacTH, a IPU UX OTCYTCTBUH CTAPUIUM WIH J€KYPHBIM BpadoM;

- JIOBEPEHHOCTH BOEHHOCIYXKallUX, @ B IIYHKTAaX JUCJIOKALIMKM BOMHCKUX
JacTell, COCNWHCHUM, YYPEKICHUH W BOCHHO-YUYCOHBIX 3aBEJCHUM, TIE HET
HOTapUaJbHbIX KOHTOP W JAPYI'HMX OpraHoB, COBEpUIAIONIMX HOTapHAIbHbBIE
JENCTBHUS, TAKXKE JOBEPEHHOCTH PAaOOTHUKOB, YJIEHOB UX CEMEH M YJIEHOB CEME
BOEHHOCIYKAIllMX, KOTOPBIE YIOCTOBEPEHBbI KOMAHIUPOM (HAYAJIBLHUKOM) 3THX
YacTH, COEIMHEHUS, YUPEKICHHS WU 3aBEICHUS;

- JIOBEPEHHOCTH JIUL, HaXOJAIIMXCSA B MECTax JIMILEHUS CBOOOJbI, KOTOpHIE
yIIOCTOBEPEHBI HAYAJIbLHUKOM COOTBETCTBYIOILIEIO MECTA JIMIIEHUS CBOOOIBI;

- JOBEPEHHOCTU COBEPIIEHHOJETHHUX JEECIIOCOOHBIX IPakJaH, HaXOIALINXCS
B YUPEXKICHHAX COLMAJIBHOM 3allUTBl HACEJIEHUs, KOTOPBIE YIOCTOBEPEHBI
aJIMUHUCTpALIMEN ATOrO YUPEXKIEHUS WM PYKOBOAUTEIEM (€ro 3aMeCTUTENIEM)
COOTBETCTBYIOIIETO OPraHa COUUAIBHON 3aIUThl HACEIEHUSI.

B HOTapuaibHOW MPakTUKE YAaCTO BO3HUKAET BOIPOC, MPUPABHUBAIOTCS JIU K
HOTapUaJIbHO YJIOCTOBEPEHHBIM JOBEPEHHOCTH, YAOCTOBEPEHHBbIE HadYaJIbHUKaAMU
ciencTBeHHbIX H30JTOpoB (CU30) M M30I4TOPOB BPEMEHHOTO COJEPKAHMS
(UBC). IMockoneky CU30 u UBC He gBASIOTCS MECTaMH JUIIEHUS CBOOOIBI, a
SBJIAIOTCS JIUIIb MECTAMU BPEMEHHOTO COJIEP KaHMS MO/ CTPaXKel MoJA03pEeBAEMBIX
U OOBHHSIEMBIX B COBEPILEHUU IMPECTYIUICHUN, TO JOBEPEHHOCTH, B CHIIy 3aKOHa
TpeOyromue 00s3aTeIbHON HOTapUadbHOW (OpPMBI, HauaJbHUKAMU Ha3BaHHBIX
YUPEXKJIEHUH yJIOCTOBEPEHBI OBITh HE MOTYT. BMecTe ¢ TeM M3BECTHBI CUTYyalluH,
KOIJla TpakJaHUH, y>K€ MPUTOBOPEHHBIN CyIOM K JIMIICHHWIO CBOOOABI, B CHIY
KaKUX-JIM0O0 0OCTOATENHCTB OTOBIBACT HAKA3aHHUE HE B KOJIOHUH, a B CJICJICTBEHHOM
u3osstope. B momoOHBIX ciyyasix CIEICTBEHHBIA M30JSATOP SBISETCS U HETo
MECTOM JHIIeHUs: cBoOObI, U HayanbHUK CHU30 BmopaBe ynOCTOBEPUTH OT €ro
MMEHHU JOBEPEHHOCTh, KOTOpas OyJIeT MpUpaBHUBATHCA K HOTapHalbHOM. OaHAKO
COBEPILIEHHO OYEBHJIHO, YTO YKa3aHHOE OOCTOSITENBCTBO HEOOXOJUMO OTPA3UTh B
TEKCTE JOBEPEHHOCTH.

He MoryT ObITh yIOCTOBEpPEHBI JOBEPEHHOCTH, TpeOyrolue 00s3aTeabHOM
HOTapUadbHOM (OpPMBI, TJIaBHBIMM BpayaMU M MX 3aMECTUTENISIMH, a TaKkKe
KaKUMU-TMO0 JIpyTUMU Bpadyamu OOJIbHHUIL, CAHATOPUEB M APYIHX JIEUYEOHBIX
YUpexKACHUIN, HE OTHOCSIINXCSA K BOCHHO-IE€UeOHBIM®™.

Cpok, Ha KOTOpbBIil BblIaeTcsi JOBEPEHHOCTb, He orpanuyveH. Eciu B
JIOBEPEHHOCTH HE YKa3aH CPOK, OHA COXpaHSAET CWIIy B T€UEHHUE Iofa CO JIHS €€
coBepiienus (1. 1 cr. 186 T'K).

* HacromnbHas kHura Hotapuyca: B 4 1. / E.A. bensuckas, P.b. bproxos, b.M. I'onrano u ap.;
non pea. M.I'. Mensenesa. 3-e usn., mepepab. u mon. M.: Craryr, 2015. T. 2: IlpaBuna
COBEPIICHHUSI OTJEIbHBIX BUJIOB HOTAPUAJIBHBIX IEUCTBHIL. 638 c.


consultantplus://offline/ref=198AF67972793822EEE4ECB7300BE7420B307ABD8D046A026F0402033DA2F3EB8EC0D5E1B927l5J
consultantplus://offline/ref=198AF67972793822EEE4ECB7300BE7420B307ABD8D046A026F0402033DA2F3EB8EC0D5E1B927l5J
consultantplus://offline/ref=F0EAB624484B22E9AE2D0029ACAD85C9EA0AEC4E6CD1298366D19C8BEB0CCDB08FA33B3E07kAq8J

30

HckmroyeHne coCTaBiIAOT TOJBKO JIOBEPEHHOCTH, MpPEIHA3HAYEHHbIC IS
COBEPIICHUS AEUCTBUM 3a TpaHUlcid. Eciin B TaKOW JOBEPEHHOCTH HE COICPIKUTCS
YKa3aHUE O CPOKE €€ JEHUCTBHUSI, OHA COXPAHSIET CBOIO CUJIY JI0 €€ OTMEHBI JIUIIOM,
BBIJIABIIIUM JIOBEpEeHHOCTH (11. 2 cT. 186 I'K).

Cpok n1eiicTBUA IOBEPEHHOCTH, BbIJIAHHOW B MOPSAJIKE IEPEAOBEPUS, HE MOKET
MPEBBIIIATh CPOKA IEUCTBUSL JOBEPEHHOCTH, HA OCHOBAHUHM KOTOPOUM OHA BBIJAHA.
Bwmecrte ¢ TeM ecnu B IOBEPEHHOCTH, BBIIAHHOW B MOPSAKE NEPEAOBEPHS, YKA3aH
OOJIBIIINIA CPOK, YEM CPOK JEUCTBUSI OCHOBHOM JOBEPEHHOCTH, TO CaMo Mo ce0e 3TO
00CTOSITEIHCTBO HE MOXKET CIIY>)KHUTh OCHOBAaHWUEM ISl TIPU3HAHUS JIOBEPEHHOCTH
HEJICUCTBUTEIBbHOM. B mpenenax cpoka AENCTBHs, YCTAaHOBJIEHHOIO OCHOBHOU
JIOBEPEHHOCTBIO, ICUCTBUTENIbHA Oy/IET U JOBEPEHHOCTh B MOPSAKE MEPEIOBEPHSI.
Ecnu cnenka, Ha coBepllieHHE KOTOPOM YMOJHOMOYEHO JIMIIO, 3aKII0Y€HA B 3TOT
MEPUOJ, TO OCHOBAHUH I IPU3HAHUA €€ HEACHCTBUTEIIbHON TAKKE HET.

OO6s3aTeIbHBIM PEKBU3UTOM JOBEPEHHOCTH SBJSETCA Jara e¢ Bbigaduu. Kak
YK€ YIIOMHUHAJIOCh, JIOBEPEHHOCTh, B KOTOPOM HE YKa3aHa Jara €€ COBEPIICHUS,
HUYTOXKHA.

Cpok JIecTBUS TOBEPEHHOCTH 0003HAaYaeTCs B JOBEPECHHOCTH IPOIHCHIO™,

*® HacromnbHast kuura Hotapuyca: B 4 1. / E.A. bensuckas, P.b. bproxos, b.M. I'onrano u ap.;
non pea. M.I'. Mensenesa. 3-e usn., mepepab. u mon. M.: Craryr, 2015. T. 2: IlpaBuna
COBEPIICHHUS OTJAEIBbHBIX BUJIOB HOTAPUAIIBHBIX JIEHCTBHI. 638 c.
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Tema 2. «Cpokn B rpakaanckom npase. UckoBasi JaBHOCTH
2.1. «IloHsiTHE U 3HAYEHHE CPOKOB B IPAKIAHCKOM IPaBe»

3HaueHUe CpoKa B TPAXKIAHCKOM IIPaBe CJIOXKHO  IEPEOLECHUTH:
CYILIECTBOBAHHE, PEAIN3alMs U MPEKPAIICHUE IpaBa, HAAJEKANEEe HCIOJIHEHUE
0053aTENIbCTB, CBOEBPEMEHHAS 3allMTa HAPYIICHHBIX MPaB U MHTEPECOB TaK WM
MHA4Ye BIUIETEHbI BO BPEMEHHOM KOHTEKCT. IIpw 3TOM BOIpPOCHI, CBA3AHHBIE C
MECTOM CpPOKOB B CHCTEME IOPHUAMYECKUX (HaKTOB, HAMHOTO MHOTOTpaHHEe U
CIIO’KHEE, YEM ITO MOXKET MOKa3aThCsl MPU OOPAIICHUN K TIOJIOKEHUSM, HAIIpUMED,
rnassl 11 'K PO.

CHCTEMHOCTh NPaBOBOIO PEryJUPOBAHUS MPEIONpPENETieT HEOOXOIUMOCTh
KOMILJIEKCHOTO yd4eTa (pakTopa BPEMEHHM M B T€X CIIydasiX, KOTJa IOPUINYECKOE
3HAUYEHUE KPUTEPHUS CBOEBPEMEHHOCTH  NPEIIOMIISIETCS  4Yepe3  MPUHLUI
CTAOMJIBHOCTU TPaXXJAaHCKOTO 000poTa M KOHIEONT J0OPOCOBECTHOCTU €T0
YYaCTHUKOB, KOTOpPbIA B HACTOSLIEE BpEMs Halleld HEMOCPEACTBEHHOE
3akpemieHue B cT. 1 'K PO,

[To cBoeii ropuaudeckoit mpupoge cpokm (puc. 10.) B rpakaaHCKOM IpaBe
MOXHO paccMaTpuBaTh KakK IOpUANYECKUN (PakT (cOOBbITHE), C KOTOPHIM 3aKOH
CBS3bIBAET BO3HMKHOBEHUE, W3MEHEHHE WM [MPEKPAIICHUE TPaKIAHCKUX
MPAaBOOTHOIIEHWH. B TakoM KOHTEKCT€ HAa3BAaHHYK) KAaTETOPUI0 MOKHO
ONPENENNUTh KaK MEPUOJ BPEMEHHU, HACTYIUICHUE WU UCTEYEHUE KOTOPOTO BICYET
OIpE/IEIICHHBIE ITPABOBBIE MMOCIIEICTBUS.

Ho B ropuanueckoil nurepatype €CTb M Jpyras TOYKa 3peHus. BrickazaHo
MHEHHUE, YTO CPOK HEOOXOJMMO OTJIMYaTh OT BPEMEHH, TaK KaK OH ONpelemseTcs
BOJIEM 3aKOHOJATENs] WJIM YYAaCTHUKOB MPAaBOOTHOILIECHUW, U TO3TOMY CpPOKH B
CUCTEME IOPHUINYECKUX (PAKTOB 3aHUMAIOT 0CO00E MOJOKEHNUE U HE OTHOCSTCS HU
K COOBITHSIM, HU K ICHCTBUSAM

4 CepreeB A.Il., Tepemenko T.A. MoxHO M TpU3HATH 3asBIEHHE 00 MCTEYCHUH HCKOBOMU
JaBHOCTH 37I0ynoTpednenueM npasom? // 3akon. 2014. N 8. C. 93 - 97.
8 I'pubanos B.I1. Cpoku B rpasxkaanckom npase. M., 1967. C. 9, 10.


consultantplus://offline/ref=96A41E9CB0B30BBCFFFAAF5066FF8E6DD3FC1A9DC838CF743871C7A3A6D92A589A027F5F91F5DE7F48A4K
consultantplus://offline/ref=96A41E9CB0B30BBCFFFAAF5066FF8E6DD3FC1A9DC838CF743871C7A3A6D92A589A027F5C934FA3K

32

CpOKM B rpadkaaHckoMm npase

KOpuandecknd cakt (cobbiTUe), C KOTOPbIM 3aKOH CBA3bIBaeT
BO3HWKHOBEHMWE,  W3MEHeHWe  WUNKM  MpeKkpalleHWe  rpaxpaHCcKux
NpPaBOOTHOLLEHWHA

— ———.
e il —————

CpoK HeoBXo4WMMO OTNnUYaTh OT BPEMEHW, TaK Kak OH OnNpefendercd
BONeW 3akoHoAaTenad WNKW y4acTHWKOB MPaBOOTHOLUEHWH, M MNO3TOMY
CPOKKW B CUCTEME OpUAKNYECKMX PakTOB 3aHUMaloT ocofoe NonoXeHue u
He OTHOCATCA HU K CODBbITUAM, HU K OeNCTBUAM

Puc. 10. Touku 3penuss 0 nowamuu cpoxa 6 2panicoOaHcKoM npage

'K P® permamentupyer oOmMe MNpaBHiia HWCYUCIEHUS CPOKOB, KOTOpPBIE
MO3BOJISIOT ONPEJEIUTh Hayalo, TEYEHUE U OKOHYaHUE CPOKOB, a TaK¥KE CIOCOObI
ux onpenenenus (ct. 190 - 194).

Cpok MOXET YCTaHABIMBATHCS 3aKOHOM, HWHBIMU TIPAaBOBBIMU aKTaMH,
CHEIKOW WM Ha3HadaTbCsd cyaoM. OH omnpeaensercss KaICHOApHOM JaTou,
yKa3aHUEM Ha COOBbITHE, KOTOpPO€ JOJDKHO HEU30€KHO HACTYNHUTh, WU
UCTEUCHHEM I[IepUoJia BPEMEHU. B TocienHeM cilydae CpOKH HCUYUCISIOTCS
roJlaMH, MECSILIaMH, HEJACIISIMU, JHIMU WA YACaMH.

[TonsaTue "cpok" B rpak1aHCKOM ITpaBe NPUMEHSETCS B ABYX 3HAYCHUSIX:

1) onpeneneHHbIN epruoa (0TPe30K);

2) MOMEHT BO BPEMEHH.

Kak yxaszpiBas B cBoe Bpemsi H. PactepsieB, Cpok 03Ha4aeT U3BECTHBIN ITpeae
BPEMEHHU, K KOTOPOMY JOJDKHO 3aKaHYMBATHCA ONpPENENIEHHOE NEWCTBHE, WIIU
IPOCTPAHCTBO BPEMEHHU, B NPOJOJDKEHHE KOTOPOro JOJKHO COBEpIIATHCA
JEeHUCTBUE, WM ONpENesIEeHne MOMEHTa BPEMEHH, C KOTOPOro BCTYMAIOT B CHILY
FOPUIMYECKHE TTOCICICTBHS .

Knaccudukanus cpokoB oueHb pazHooOpasHa (puc. 11.).

49 Pacrepsies H. HenelicTBUTETbHOCTD FOPUINYECKHIX CIIETIOK IO pyccKoMy MpaBy. YacTh oOras
1 9acTh ocobeHHas: Jlormarnaeckoe ncciemoanue. CI16., 1900. C. 153.


consultantplus://offline/ref=09851CBB843418E652F091FF47DA340DD05E382F824FB8E0A41FD2590D106C35F4575D16CCCCE081v5v4J
consultantplus://offline/ref=09851CBB843418E652F091FF47DA340DD05E382F824FB8E0A41FD2590D106C35F4575D16CCCCE083v5v1J

33

Knaccudgukauma cpokos

Mo nopoXAaaeMbIM nochep cTBUAM:

BO3HWKHOBEHUA NpaB WAKM 0BA3aHHOCTEN, OCYLLLeCTBAEHUA NPaB UAW MCNOAHEHUS
obasaHHoOCTel, NpecekaTenbHble (NPeKO3UMBHBIE), YCTaHaBAMBalOWMWE Npedens
CYLLECTBOBaAHMWA rPaXAaHCKUX NpaB n obAsaHHOCTEN.

Mo UX HazHaAYeHUID
CPOKW 3aLLMThl MpaB

Mo xapaKTepy Ux onpepaeneHna Cpoku BbiBaloT:
WmnepaTuBHbIS, ANCNO3UTUBHbBIE.

B 3aBMCMMOCTH OT TOrO, KemM YCTaHOB/IeHbl CPOKM:
HOpPMaTUBHbIE, AOrOBOPHbIE, CyAebHbIE.

Puc. 11. Knaccughuxayus cpoxos

C yueToM BbI3bIBa€MbIX MOCJEACTBUI PA3INYAIOT CPOKU:

-  BO3HMKHOBEHMsI TpaB WIM O0Osi3aHHOCTEH (Hampumep, IMpPaBo
COOCTBEHHOCTH y MOKYIAaTeNsl BOSHUKAET C MOMEHTA MEePEJavy BEIlN);

- OCYLIECTBJICHUS [IPaB WM MCHOJHEHUs] 00s3aHHOCTEN (Hampumep, CPOKU
WCIIOJTHEHUSI 0053aTEILCTB 10 JIOTOBOPY);

- mpecekaTesibHble (NMPEKJI3UBHbIE), YCTAHABIMBAIOLIME MPEIEIbI
CYLIECTBOBAHMSI TPAXIAHCKUX MpaB M O0Os3aHHOCTEH (HampuMmep, UCTEUYECHHE
HIECTUMECSYHOTO CPOKA, YCTAHOBJIEHHOTO JJI IPUHSATUS HACIEACTBA).

ITo xapakTepy MX onpeiesieHUs1 CPOKH ObIBAIOT:

- MMIIEPATUBHBIMU - HE MOTYT OBITh M3MEHEHBI COTJIAIIEHHEM CTOPOH
(ucKoBasi JaBHOCTh, MPUOOpeTaTeIbHAs JaBHOCTH);

- AUCHO3UTHBHBIMHU - MOTYT U3MEHSTHCS MO COIJIAIIEHUIO CTOPOH (CPOKHU
efiCTBHS JOTOBOPHBIX 00S3aTeIbCTB) .

B 3aBucumocTtu oT TOro, KeM yCTaHOBJIEHbI CPOKHM, Pa3IMyaloT TPU UX BHUJA:

BO-NIePBBIX, HOpMaTuBHbe (Hampumep, cr. 21 "JleecmocoOHOCTH
rpaxkganuHa”, ct. 42 "llpu3Hanue rpaxaaHuHa O€3BECTHO OTCYTCTBYIOIIMM', CT.
196 "OO0muii cpok uckoBoi gaBnoctu" I'K u np.);

BO-BTOPBIX, JIOTOBOPHBIC: OHHM ONPEIEISIOTCS COTrJAlllEeHHEM CTOPOH
(HanpuMep, TPEXJETHUM CPOK B JIOTOBOPE KOMMEPUECKOrO HailMa KUJIOro
MOMEIICHHS);

B-TPeTbHX, Cy/1IeOHbIC: OHU MPEAYCMATPUBAIOTCS PEILICHUEM Cy/a.

Hopmamuenvie cpoku, B CBOIO OuYe€pelb, MOTYT OBITb HMIIEPAaTUBHBIMU
(Hampumep, CPOKH UCKOBOW TABHOCTH, CPOKH JEHCTBUSI aBTOPCKUX NPaB, MATEHTA,
npuoOpeTaTeNIbHOM AaBHOCTH U Ap.) U AUCIO3UTUBHBIMHU. CpOK, YCTaHOBJICHHBIN

% Upanuak AU. I'paxnanckoe mpaBo Poccuiickoit @eneparuu: OO6mas vacte. M.: Craryr,
2014. 268 c.
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JMCTIO3UTUBHOW HOPMOW, NIEMCTBYET B CIIy4yae, €CJIIM CTOPOHBI B JOTOBOPE HE
onpenenuan MHOM. M3BECTHBI TakXke HOPMBI IIpaBa, B KOTOPBIX MPEAYCMOTPEH
MAaKCUMAJIbHBIA CPOK, HO B €ro IMpeaenax MO0 COTJAIEHUI0 CTOPOH MOTYT
YCTAaHABJIMBATbCSI UHBIE CPOKU. Tak, JOrOBOP KOMMEPUYECKOTO HailMa HE MOKET
JICCTBOBATh CBBINIE IMSITH JIET, HO CTOPOHBI BIpaBE yKazaTh JIOOOH CpPOK B
npezenax 3Toro MakCUMaJlbHOTO CPOKA.

Jlanee, CpOKM pa3nu4aroTCsl MO MX HA3HAYEHUIO, U B CBSI3M C OTUM
ONPENEIIAIOT:

1) cpoku, mopoxkaaronme rpakIaHCKUE MpaBa;

2) CpOKH OCYIIECTBIICHUS TPAXKIAHCKUX TIPAB;

3) CpOKHU UCTIOJIHEHUSI 00sI3aHHOCTEM;

4) cpOKM 3aIUTHI MPaB.

B nepBom ciyyae BO3HHMKaeT, HalpuMep, NPaBO COOCTBEHHOCTH Ha
UMYIIECTBO, KOTOPBIM JIUIIO JOOPOCOBECTHO, OTKPHITO M HEMPEPHIBHO BiaAeeT (CT.
234 TK).

Bo BTOpoM ciiyyae ynmpaBOMOYEHHOE JIUIO MOXET CaMO OCYILECTBUTH
npUHAAIeKAIee €My IMpaBO WIM MOTpeOoBaTh OT OO0S3aHHOTO COBEPIIUTH
OTpeJIeJICHHbIC JCHCTBUS MO pealv3aluyd cBoero mpasa. [Ipu sToM umeroTcs B
BUJly CpPOKH CYIIECTBOBaHHMS CYOBEKTUBHOIO TMpaBa (Hampumep, IMpaBo
HACJICTHUKOB Ha TMPUHSATHE OTKPBIBIIETOCS HACJEACTBA), HMCTEUCHHE KOTOPBIX
IpeKpalaer caMo 3TO IpaBo. Takhe CpPOKM B HayKe TPaxIaHCKOrO IpaBa
Ha3BIBAIOT MPECEKATETbHBIMU.

K »3Toif ke rpymnme OTHOCSATCS W NpPeTEeH3HOHHbIE CPOKHM, TaK Kak B
COOTBETCTBUM C HOPMaMH TPAHCIIOPTHBIX YCTABOB KJIMEHT JIOJDKEH OOPAaTUTHCS C
MpeTeH3Mel K TPAHCIIOPTHOW OpTraHU3aIliy 10 TTOBOTY TPeOOBAaHUM, BHITEKAIOIIIHX,
HarpuMep, U3 JOroBOpa MEPEeBO3KH I'Py30B, B Mpeleiax BPEMEHHU, YKa3aHHOTO B
TPAHCIIOPTHBIX HOPMATUBHBIX akTaX. [IpeTeH3MOHHBIE CPOKH YCTAHOBJIEHBI IS
paspernieHus: CropoB M0 Mepefadyd UX B CyIeOHbIE OpPTraHbl ¢ TOW IEJIbI0, YTOOBI
YIOBIETBOPUTh BO3HHKIINE TpeOoBaHus, He oOpamasice B cyn. Ecmum
YVAOBJIETBOPEHUsI TpeOOBaHUN KJIMEHTa (Tak)Ke B OINpEIEICHHbIE CPOKH) HE
MOCJeI0Bao, TO OOpalIeHHe ¢ UCKOM B CyZieOHbIe OpraHbl 00OCHOBAHHO.

[lo pelicTByIOlIEMY 3aKOHOJATENBCTBY peaqu3yeMblil MPOAABIIOM TOBap
JIOJKEH COOTBETCTBOBAThH TPEOOBAHUSIM 10 Ka4€CTBY, NIPEAYCMOTPEHHBIM 3aKOHOM
unu goropopoM. KadyecTBo ToBapa siBIsieTCsl OHUM U3 HauOoJee CYIIECTBEHHBIX
noKaszareyied XapakTepUCTUKHU TMpeIMeTa JI0roBopa KyIUIu-poAaxu. B 3akoHe
(rocylapCTBEHHBIN CTaHAApT, OTpPACIEBOM CTaHAApT M Jp.) WA JIOTOBOpPE
NpEeAyCMaTPUBAIOTCA CPOKH, B TEUEHHE KOTOPBIX peanudyeMasl Bellb (ToBap)
JOJDKHA O€30TKA3HO CIIYKUTh CBOEMY NPSIMOMY Ha3HAYEHHUIO, €CJIM TOCJe ¢
W3TOTOBJICHUSI COOJIOJIEHBI BCE TpeOOBaHUS, MPEIyCMOTPEHHBIE B CTaHIapTax.
Takue CpoKM Ha3bIBAKOTCS TaPAaHTUWHBIMU.

['maBHOE Ha3HAYEHHE TAPAHTUHHOIO CPOKA - TMOJATBEPAUTH COOTBETCTBUE
TOBapa BCEM TeM TpeOOBaHMSIM, KOTOPBIE TMPEAYCMOTPEHBI 3aKOHOM WU
JIOTOBOPOM, T.e. TOT (pakT, 4TO TOBap SBJSAETCS KAYECTBEHHBIM M O€30TKa3HO
CIIY’)KMT CBOEMYy Ha3HaueHHI0. BMecte ¢ TeM ecid B mpeneiax rapaHTUHHOTO
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CpOKa B TOBape OOHAapy>KUBAIOTCSI HEJOCTATKHU, TO OHU JOJKHBI ObITh YCTPaHEHBI
HOKyIaTenaeM (M3rOTOBHUTENEM) 3a CBOM cueT. BaxkHO OTMETUTh, YTO TEUEHUE
rapaHTUITHOIO CpoKa ONpeAesieTcss ¢o AHS Nnpofaxu (MOKynku) ToBapa (cT. 471
I'K). Kpome Toro, Bpemsi, B TE€UEHHE KOTOPOTO IPOU3BOJIUTCS PEMOHT, HE
BKJIIOYAETCsSl B TapaHTUMHBIA CpOK. K coKajleHWio, Ha INPaKTUKE TapaHTUKHbBIC
CPOKH{ BBITIOJHSAIOT TOJIBKO 3TO HA3HAYCHHE - JAI0OT BO3MOXKHOCTH O€CIIaTHOTO
yCTpaHEHHUs] HEJIOCTaTKOB B TOBAape C MOMEHTAa €ro MpUOOpPETeHUs U B TEUCHHE
BCET0 HA3HAYEHHOT'O CpPOKa. ['apaHTUIHbIE CPOKH, IPETYCMOTPEHHBIE JJI1 TOBAPOB
WHOCTPAHHOI'O MPOU3BOCTBA (TENEBU30PbI, XOJOAUIBHUKH, aBTOMAILIUHBI U 1p.),
OTBEYAIOT CBOEMY IPSIMOMY HA3HAYEHUIO, T.€. AEHUCTBUTEIBHO JAIOT BO3MOXHOCTb
YCTaHOBUTh, YTO BEIb COOTBETCTBYET TPEOOBAHMSM IO KAaue€CTBY U HE TpedyeT
PEMOHTA, a TaK)K€ YCTPaHWUTh HEIOCTAaTKH B TapaHTUWHBINA Ccpok. IIpu 3TOM camm
CPOKM Yalle BCEro JUINTEIbHBIE.

["apanTHiiHBIE CPOKM HEOOXOJAMMO OTJIMYaTh OT CPOKOB TEeXHHYeCKOi
rOAHOCTH (CJayKObI) TOBapa. ODTH CpPOKM YCTAHABIMBAIOTCS W3TOTOBUTEIEM
TOBapa M 3aBUCAT OT KayecTBa KOMIUICKTYIOIIMX HW3JAEIMHA W Marepuana, W3
KOTOpPOTO0 H3rOTOBJIEHAa Belllb. MeTamnueckue uzaenus (Hampumep, JBUTATElb
camoJieTa, JPYrM€ €ro COCTaBJSIOIINE KOHCTPYKUMH U Jp.) HUMEIT CBOU
TEXHUYECKUN pecypc, T.€. MAKCHMAJIbHBIM 3amac NpOYHOCTH, a 3HAYUT, CPOK
TOJHOCTH JUIsl HWCIOJIb30BaHUSI 10 COOTBETCTBYIOUIEMY Ha3zHaueHuto. C
HCTEYCHUEM YKA3aHHOTO CpPOKa BEllb MOJJIEKHUT HU3IBATUIO M3 SKCIUIyaTaluw,
CIUCAHUIO 110 IPUYMHE TEXHUYECKOr0 U3HOCA.

OcoOyr0 rpymnmy COCTaBIsIIOT CPOKA TapaHTHUM KayecTBa ToBapa (CpPoOK
rogHocTu). X Havamo Bcerga ONpenessieTcs BPEMEHEM M3TOTOBJIEHHUS TOBapa.
Cpok TOJHOCTM HMeEeT 00s3aTeIbHOe NPUMEHEHHE KO BCEM JIEKapCTBEHHBIM
CpEICTBaM, a TAKXKE K MPOAYKTaM IUTaHUs, OH YCTaHABIMBAETCSA U3TOTOBUTEIIEM U
U3MEHEHUIO HEe TOJUIeKUT. lcTeueHne cpoka TOJHOCTH BIEYET 3a COOOM
00513aHHOCTh MpoJaBla (JIEKApCTBEHHBIX CPEACTB, MPOAYKTOB IMUTAHUS) CHSATH
IIPOCPOYEHHBIE TOBAPHI C MPOAAXKH.

CpoK rOIHOCTH TECHO CBSI3aH C KayeCTBOM TOBapa, MOATOMY IMPOJAABEL] HE
uMeeT NpaBa MNpPOMIUTh ATOT cpok. I[lpomaka ToBapa (IPOAYKTOB MHUTaHUS,
JIEKapCTBEHHBIX CPEJCTB) B TaKUX CiIy4asX BJE€YET 3a COOOW TpakIaHCKO-
MPaBOBYIO, A/IMUHUCTPATUBHYIO WJIM YTOJIOBHYIO OTBETCTBEHHOCTb.

K 37Ol e rpynme OTHOCATCA CpPOKH peaM3alli CKOPOMOPTSIIUXCS
NPOJAYKTOB TMNUTaHUA (B MX YHKCIE BapeHble KOJ0acChl, TOPThI, MHUPOXKHBIE,
MOJIOYHBIE MPOAYKTHI U Jip.). Ha ynakoBke Takux TOBapoOB 00S3aTEIBHO JIOJKHBI
yKa3bIBaThCSl JlaTa M3TOTOBJIEHUS M CpOK peanuszauuu. IlpuoOperas ToBap,
NOKyIaTeidb JOJDKEH 3HaTh YKa3aHHbIE CPOKM M TpeOoBaTh MNPEIOCTaBICHUS
TOBapa ¢ coOJrofeHreM 3Tux cpokoB. [IpomaBerr 00s3aH CHATH TOBap € MPOJAXU
no uX wucredyeHUH. HapylieHune yKa3aHHBIX TIpaBMJ BI€YEeT 3a COOOM
JUCUUIUIMHAPHYO, aAMUHUACTPATUBHYIO WM YIOJIOBHYIO OTBETCTBEHHOCTH, €CIIU
poJa)xa IPOCPOUYECHHBIX TOBAPOB BbI3BAJIA IMPUYMHEHUE Bpeda 3I0POBBIO
MOKYTaTeNsl.
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Bce yxazanHble Cpoku (eapammuiinvle, mexHuueckKue, 200HOCHMU,
peanuszayuu) B HayKe TPaXKIAHCKOTO TMpaBa XapaKTEPU3YIOTCS KaK IOPHIAMKO-
TeXHH4YecKue. Takas XapakTepuUCTMKa pACKpPbIBA€T WX HA3HAYEHUE s
ONpEICIICHNS Ka4eCTBa U MPABOBBIE MOCJIEICTBUS MPABOHAPYIIEHU.

Cpoxku uCHOJHeHUsI O00A3aHHOCTEH (TpEeThs TIpYIIA) YCTaHABIMBAIOTCA
COIJIAllIEeHHEM CTOpPOH B JoroBope. Mx coOmtogeHue 00s3aTenpHO Ui JIAL, B
MHTEpecax KOTOPBIX OHU NPEIyCMOTpPeHbl. B TO Xe BpeMs CTOPOHBI BIIpaBe
U3MEHUTH UX TI0 00010 1HOMY corfiacuio. CpoKH UCTIOTHEHHS 005S3aHHOCTEH MOTYT
OBITh TPELYCMOTPEHBI M HOPMOW TMpaBa (Tak, CPOK OIUIaThl KBapTHPbI H
KOMMYHaJIbHBIX YCIYI YCTaHOBJEH A0 10-ro 4uciia caeayromero 3a MpoKUThIM
Mecsia). O0a3aTeNbCTBEHHBIE OTHOLICHUS, OCHOBAaHHBIE Ha JIOTOBOpaxX MEXIY
IOPUMYECKUMU  JUIaMd B cdepe TPOU3BOJCTBA, peaju3allid TOBAPOB,
BBIMIOJIHEHUsSI paboT, oOKa3aHud Yyciyr, i 3((EeKTUBHOrO  JTOCTHXKEHUS
HDKOHOMHMYECKOTO pE3ysbTara JOJDKHBI COIAEPXKAThb OJHO M3 CYIIECTBEHHBIX
YCIOBUM - CPOKH HCIIOJIHEHUs O00si3aHHOCTEH CTOpOH. Takue Cpoku SIBISIOTCA
OTIPEEISAIOMM CIOCOOOM MPABOBOTO PETYIMPOBAHUS OTHOLIECHUN IPaskJaHCKOTO
000poTa, TaKk KaK HEOINpPEAEICHHOCTh HWCIOJHEHUS MOXXET TIPUBECTH K
pa3pyLICHUIO CAMUX IKOHOMHYECKUX CBsized. [10o3TOMy B 0oroBopax cropoHaMu
OMPENICNAIOTCA HE TOJIBKO OOIIHME CPOKHU UCIIOTHEHUS (MEcCsll, KBapTal, ToJl U T.1.),
HO U 4YacTHbIE CPOKM (JeKaja, HU, 4dackl). HapyiieHue mociiemHUX BieYeT 3a
co00ll UMYILIECTBEHHYIO OTBETCTBEHHOCTh B BUJI€ HEYCTOWKHU M YOBITKOB. Eciiu B
JIOTOBOPE KOHKPETHAsI /1aTa UCIOJHEHHS HE MPEAYyCMOTPEHA, TO OH JOJIKEH ObITh
UCIIOJHEH "B pa3yMHbIM cpok", "cBoeBpeMeHHO", "HeMemJIeHHO", IO TpeOOBAHUIO
KpeauTopa WiK B "TEXHUYECKH BO3MOXKHBIN cpok" u T.1. (cT. 314 T'K). [Tono6HbIe
YCIIOBHSI O CPOKE HCIIOJHEHMS Yalle BCEr0 NMPUMEHSIOTCS B OTHOLIECHUSAX MEXKIY
rpaskIaHaAMU

Cpoku 3alIUTHI TPAKAAHCKHX MPaB - 3TO CPOKU UCKOBOU OAGHOCMU,
npeaycmorpennbie 1. 12 'K P® (cT. c1. 195 - 208) (puc. 12.). OH ycTaHOBIICH B
Hensix oOecrieyeHusl MpaBa Ha 3allUTy YIPABOMOYEHHOIO JIUIA, KOTOPOE TOT
MOET OCYHIECTBUTh B MCKOBOM mnopsake (cr. 195 'K P®). CymectBoBanue
KOHKPETHBIX CPOKOB 3aIlUTHI MPAB CTUMYJIUPYET YYACTHUKOB MPABOOTHOUIEHUUN
CBOEBPEMEHHO pa3peniaTh BOZHUKIIHNE CIIOPHI.

ITo cepe npuMeHeHUs1 pa3an4yalOT:

- 00WUIl CPOK UCKOBOU O0AGHOCMU - TIPUMEHSAETCS KO BCEM TIPakKIaHCKUM
MPaBOOTHOIICHUSIM, €CJId NHOE HE YCTAHOBJIEHO 3aKOHOM, U COCTaBJISIET TPU rOJ1a;

- CHeyuaibHble CPOKU UCKOBOU OA6HOCMU - YCTAHABIMBAIOTCA IS
OTHENbHBIX  BHUAOB  TpeOoBaHWM  (Hampumep, B  OTHOUIEHMH  3aIIUTHI
IIPEUMYILECTBEHHOIO0 MpaBa IOKYIIKM - TpU MECSla, MPU3HAHHUS OCHOPHUMOM
CIENKA HeAECUCTBUTENbHONM - oauH rof). CrenuanbHble CPOKH MOTYT OBITh
COKpAIICHHBIMU WK 00Jiee JIIUTEIbHBIMU IO CPABHEHHIO C OOILIUM CPOKOM.

51 o o o o
Fpa)K,Z[aHCKI/II/I KOACKC Poccuiickoii q)ezlepaum/l. C,Z[CJ'IKI/I. Pemenus C06paHI/II/I.

[IpencraButenscTBO U 10BepeHHOCTh. Cpoku. MckoBas maBHOCTh. [locTaTeitHblii KOMMEHTapUid
k rnmaBaM 9 - 12 / B.M. T'onrano, A.B. Jlemkuna, M.S. Kupunnosa u ap.; moxn pexn. I1LB.
Kpamenunnnukosa. M.: Craryt, 2013. 270 c.
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CpOKM 3allUTbl TrpaxXAaHCKUX NMpaB

CPOKW UICKOBOW OABHOCTH

O6wull cpok uckoeoll dasHocmu CneyuanbHbie CPOKU UCKosoU
dasHocmu
NPUMEHAETCA KO BCEM
FPaKAAHCKMM MPaBOOTHOLLIEHUAM, yCTaHaBMWBAOTCA ANA OTAEMNbHbIX
€CIA NHOE He YCTaHOBMNEHO BUA,0B TpeboBaHNA

3aKOHOM, 1 COCTaBNAST TRW roga

Puc. 12. Cpoxu 3auwumei epasxicoanckux npas

Hu oOmwmii, HU crienuanbHble CPOKHU, HU MOPSAOK UX MUCUHMCICHUS HE MOTYT
OBITh U3MEHEHBI COTJalleHueM CTOpoH. IlepeMeHna nuil B 00s13aTENbCTBE TAKXKE HE

o 52
BJICUCT UBMCHCHUA CPOKA UCKOBON AABHOCTHU U ITOPAAKA €TO HCUUCICHUA .

2.2. «HpaBmIa HCYHUCJICHHUSA CPOKOB B I'PAKTAHCKOM IIPpaBE»

B r. 11 TK conepxarcs obmme mnpaBuiia OMNpeneieHUS W HCUHUCICHUS
CPOKOB, pacKphIBAaIOIIME COJIep)KaHue OOO3HAUYEHHBIX Oa30BBIX KPUTEPHEB
MeXaHu3Ma ucuucieHus cpokoB. ComoctaBieHue coaepskanus crareit . 11 I'K
MOKa3bIBAET, YTO 3aKOHOJAATEIb CHOPMYIMPOBAN 3/€Ch HE TOJIBKO COOCTBEHHO
npaBuiia 00 ONPEETIeHUN U UCYUCIEHUN CPOKOB. M3 3TOM riaBel MOXKHO ceNaTh
TaK)K€ 3aKII0YEHHE O BUAAX I'PAXKIAHCKO-TIPABOBBIX CPOKOB. TyT MpeayCMOTPEHbI
Y HEKOTOPbIE MOJIOKEHUS O IOPHUIUYECKHUX MPOIeaypax COBEPILECHUS JCUCTBUI B
nocienHui aeub cpoka (cr. 194 I'K). Takum oOpazoM, camo copepxaHue JaHHOU
IJIaBbl HECKOJBKO BBIXOAUT 3a Mpenensl ee HazBaHus 'lMcuucnenue cpoxoB'.
OpHako ¢ ydyeroM OOIIero CTpeMJIEHHs IpaBa, C MO3MIMH €ro COJIepKaHHs, K
W3BECTHOW TOJHOTE, B TOM YHUCJE U ACTAIU3aLUHU, ITO OOCTOSTENHCTBO HYKHO
CUMTATh CKOpEe JIOCTOMHCTBOM 0003HaueHHOM riaBbl Kopgekca. JIjist Toro 4To0bI
OTPEAETUTh TPAXKIAHCKO-TIPABOBOM CpPOK, HYKHO OTBETHTh Ha JIBa OCHOBHBIX
Bompoca: 1) rie oH 3aKpemieH; 2) Kak OH CYHTACTCS (MCUHCISIETCS)?™

Cnoco0bI onpeaesieHUsi CPOKOB pa3anyHbI (puc. 13), B TOM YHcJIe:

1) kanengapHas garta;

°2 Yanuak A.U. I'paxxnanckoe mpaBo Poccwuiickoit ®eneparuu: O6mas gacte. M.: Cratyr,
2014. 268 c.
>3 I'paxxnanckwmii kogexc Poccuiickoit @enepanuu. [locTareiinpiii KOMMeHTapHii K TiaBam 6 - 12
/ 1.X. Banees, A.B. I'abo, M.H. WUmommna u np.; nox pex. JI.B. CannukoBoit. M.: Craryr,
2014. 383 c.
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2) nepuoj, BpEMEHU, UCUUCIISIEMBIA TOIaMH, MECSIIaMH, HEJEISIMU, JTHIMU U
yacamu;
3) ykazaHue Ha COOBITHE, KOTOPOE JOJKHO HEU30EKHO HACTYIHT.

Cnocobbl onpegeneHus CPOKoB

KaneHpapHaa gata

Mepuof BpeMeHN
(roa, mecql, Heaen4d, AeHb K Yac)

YKazaHue Ha cobbiTHe,
KOTOpOE AOIMKHO HEU3BENKHO HACTYMNUTb

Puc. 13. Cnocobwvl onpedenenus cpokog

KanenmapHoil nmatoi ompenensercsi, 4TO BO3HUKHOBEHWE, U3MEHEHUE WU
IpeKpallieHre rpakJaHCKUX MpaB U 00s13aHHOCTEN CBSA3aHO C JAHHBIM MOMEHTOM
BpemeHn (Hampumep, 19 anpens 2016 r.) 1M60 ¢ KOHKPETHBIM YHCIOM Ka)XIO0TO
Mecsdla, KBapTajia (HalmpuMep, Jlata €KEeMECSYHBIX, €KEKBAPTAIbHBIX MOCTABOK).
[lepuomom o0Go3HAYaETCs MPOMEKYTOK BPEMEHHM, B Tpelesiax KOTOpPOoro ImpaBa U
00s13aHHOCTH JTOJDKHBI BO3HUKHYTH (HalpuMep, T, KBapTay, MECSIl, MOJIMECSIIa,
cytku). llpu ompenenenun cpoka (mepuoja BpPEMEHH) HYKHO YCTaHOBHTH
HAaYaJIbHBIA MOMEHT €ro TeueHus (Hampumep, Hauyajao WIM KOHEIl MecsIa,
KBapTasa, JICHb 3aKIIF0OUCHUS IOTOBOPA).

Bo3MmoxHO ompeneneHne cpoka ykazaHUEM Ha COOBITHE, KOTOPOE HEU30ekKHO
JIOJDKHO HACTYyNUTh (HampuMep, Hayajao HaBUTAIlMM Ha peke W T.4.). Eciu B
JIOTOBOPE BO3HMKHOBEHHE WM MPEKpAIEHUE NTPaB U 00513aHHOCTEN CBA3BIBAETCS C
COOBITHEM, O KOTOPOM HEU3BECTHO, HACTYMHUT OHO WJIM HET, TO TaKOE€ COOBITHE
ompeeNiIeT He CPOK, a yciaoBue goroopa (ct. 157 I'K).

Teuenne cpoka, ONPENEICHHONO TMEPUOJAOM BpPEMEHHM, HAYMHAETCA Ha
CIENYIOUMI JIeHb TMOcie KaJeHIapHOW JaThl WJIM HACTYIUIEHUS COOBITHS,
KOTOPBIMH OMPEJIEICHO €ro HavyaJo.

OkoHYaHHE CpOKa 3aBUCUT OT TOrO, KaKUM CIIOCOOOM OIpeaeseHO
VCITOJIHEHHE 10 HEMY:

Cpok, ucuHc/sieMblil TOJAMH, HCTEKA€T B COOTBETCTBYIOIIUE MeECALl U
YHUCJIO MTOCJIETHErO ro/la CpoKa.

K cpoky, onpeneneHHOMY B MOJIr0Aa, MPUMEHSIOTCS MpaBUa JJIsi CPOKOB,
UCYHCIISIEMBIX MECSIIAMHU.
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K cpoky, mcumciiseMomMy KBapTajgaMu rojaa, NpUMEHSIOTCS NpaBuja JJis
CPOKOB, HCUHCIISIEMBIX Mecanamu. [Ipu 3TOM KBapTaja CUMTAeTCsl PaBHBIM TPEM
MecsaM, a OTCUET KBAPTAJIOB BEIETCS C Hayaia roja.

Cpok, mcumMcjseMblii MeCSIIAMH, HCTEKAaeT B COOTBETCTBYIOIIEE YHCIIO
nocyenHero mecsua cpoka. Cpok, onpeaesneHHblil B OJIMECsIa, pacCMaTPUBAETCS
KaK CPOK, MCUHCISIEMbIM JHSMH, U CUATAECTCA PABHBIM MATHAALATH JIHSIM. Ecim
OKOHYAaHHUE CPOKa, MCUYUCIAEMOIO MECSLAaMHU, NPUXOJWTCA HA TAaKOW MeECHl, B
KOTOPOM HET COOTBETCTBYIOIIETO 4YMCIA, TO CPOK MCTEKAET B IMOCIECIHUNA JEHb
3TOTO MECSIa.

Cpok, ucumMcasieMblii HeleJsIMH, HCTEKAaeT B COOTBETCTBYIOIIUMN JICHb
MOCJIEAHEN HENEIU CPOKa.

Ecnu nocnenHuii IeHb CpOKa MPUXOAUTCS HA HepadouMid JAeHb, JTHEM
OKOHYAHHUSI CPOKA CUUTAETCS ONMKANIINI CIeAyI0IMid 32 HUM Ppadounii 1eHb.

Ecnu cpok ycTaHOBIIEH JJIs1 COBEPIICHHS KaKOTO-TH00 JEHCTBUS, OHO MOXKET
OBITH BHITIOJIHEHO /10 IBAJAIIATH YeThIPeX 4YacoB MOCJIEIHETO JIHSI CPOKa.

OpmHako ecnu 3TO JEHCTBUE JODKHO ObITh COBEPIIEHO B OPraHM3alMu, TO
CPOK HCTEKaeT B TOT 4Yac¢, KOrjJa B 3TOM OPraHU3alMU [0 YCTaHOBJIEHHBIM
MpaBUjIaM MPEKPALIAIOTCH COOTBETCTBYIOLIHE ONePALIUH.

[IuceMeHHbBIE 3a4BICHUS W HU3BEIICHUS, CAAHHBIE B OPraHU3ALUIO0 CBA3U 10
JBaJIATH YETHIPEX YACOB MOCIEAHETO AHS CPOKA, CYUTAIOTCS CACIAHHBIMU B CPOK.

2.3. «ckoBast 1aBHOCTh: MMOHATHE
U 3HAYEHMe VISl TPAXKIAHCKO-TIPABOBBIX OTHOIIEHHii»

HckoBast 1aBHOCTh MOSIBUJIACH BIIEPBBIC B MPETOPCKOM SJIUKTE: BBEACHHBIE UM
HUCKU U CPOK OBUIM OTpaHUYEHBbI rofoM. Yke B 424 r. Obuia BBeaeHa 30-1eTHss
JJABHOCTh MO BCEM HCKaM Ha OCHOBAaHMHM PHUMCKOIO Tpa)kJIaHCKOro mnpasa. B
PUMCKOM TIpaB€ CYILIECTBOBAJIO TPU YCIOBUS MNPUMEHEHUS MCKOBOW TaBHOCTH:
BO3HUKHOBEHUE MCKa, HEMPEPHIBHOE TEUEHUE CPOKA U UCTEUEHHUE €TO.

Cpoxu uckoBoi gaBHOCTH Ha Pycu yxe Obutn BBeseHbl Cyneonukom 1497
., B KOTOPOM OTPaHUYUBAJIICS KPECThSIHCKHI BBIXOJ CPOKOM 3a HENEINI0 U MOCIe
KOpbeBa aHs ¢ omaroit AeHexxHoro cobopa — moxuioro. Omxnako B CyneOHUKE
1550 r. oroBapuBasiach BO3MOXXHOCTh TI€pexojla KpECThSHWHA O€3 yIUIaThl
MOKUJIOTO U COOJTIOJICHUS CPOKa Tepexo/ia B ciydae MpoAaku B MOJHBIE XOJIOIbI.
W3 BblllIe CKAa3aHHOTO, MOXHO CJieJlaThb BBIBOJI O TOM, YTO KpPECThSHUH,
OOpEeMEHEHHBIN MHOXECTBAaMHU JOJTOBBIX 0053aTENbCTB, W HE BUASIIUN
BO3MOXXHOCTH MX BBIIUIAT MOT OOpAaTUTHhCS K JAaHHOW TMOMpaBKe, H30ekKaB
WCIIOJTHEHUS YPOUHBIX JIET ¥ JABHOCTH JIJISl UCKOB O OETJIBIX KPECThsIHAX.

B I'paxxnanckom kogexkce PCOCP 1922 r., KOTOphI B HaUOOJIBIIIEH CTENEeHU
o1 opueHTHpOoBaH Ha CBOJ 3aKOHOB Poccuiickoi MMIEpuu, HCKOBasl JTaBHOCTh
OMpEeNIEesIach KaK «IOTAIICHHUE 10 UCTEUEHUH TPEXJIETHETO CPOKa MpaBa Ha HCK»
(craths 44), TeM caMblM 3a OCHOBY OMNpejesieHusi Oblia B3siTa MpoleccyalbHast
cocTtaBisifonias B (QopMe TOoramieHuss TpaBa. B mocieyrommx — akTax
rpakaaHckoro 3akoHojarenbcTBa (OcHoBbI 3akoHoaatenbctBa CCCP 1961 rona,
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I'paxxnanckuii koneke 1964 roga, OCHOBBI IpakAaHCKOTO 3aKOHOaTenbcTBa 1991
roga, I'paxnmanckuii koxekc Poccuiickoir ®depepanun 1995 roma, B kadecTBe
npaBoil eUHUIIMM MCKOBOM MAaBHOCTU OblIa MPHUHSATA MaTepHAIbHO-IIPaBOBas
COCTABIIAIONIAS - CPOK HCKOBOH JABHOCTH .

[IponieccyanpHbll aClEKT yTpaTWil CYIIECTBOBAHHE B paMKax MaTEpUH
MpaBa, OJIHAKO YCEUECHHBIM MOJXOJl YK€ JABHO Jal TPEUIMHY, TaK KakK, U3MECHUB
(bOpMYITHPOBKY JIETATLHOTO OMPENEICHUS MCKOBOW JTaBHOCTH, 3aKOHOAATENb HE
YCTpaHUJ BHYTPEHHUE TMPOTUBOPEUUS MEXIy CTarhsiMu 3akoHa. Cremyer
OTMETHUTb, YTO coriacHo cT. 45 I'paxxpanckoro kojxekca PCOCP 1922 r. (nanee —
['K PCOCP) ucuucnenue cpoka UCKOBOM JTaBHOCTH HEOOXOJMMO HAYMHATH C TOTO
nepuoa, KOraa BO3HHMKAET MPAaBO HA MPEABSIBICHHUE HMCKA, WHBIMU CJIOBaMHU C
MOMEHTA HAPYIICHHS [IPaBa’".

['K PCOCP 1964 r. conepxain onpeaeneHue cpoka NCKOBOM JaBHOCTHU Kak
CpoKa JJIsl 3alIUThl TIpaBa 1Mo CyJae0HOMY MCKY JIMIIA, TPaBO KOTOPOTO HAPYIIWJIIH.
OtMernm, yto 06a 'K PCDOCP (1922 u 1964 rr.) comepkar HOPMBI, KOTOpbIE
OTPENENSIOT OOl CPOK HMCKOBOM JIaBHOCTM B TpU TOja, OJHAKO 3aKOH
yCTaHaBIMBAeT U crneuuanbHble cpoku. Mtak, ctates 79 'K PCOCP 1964 r.
MEePEUYUCIISCT COKpAICHHbIC, KOTOPhIE TMPUMEHSIOTCA K MCKaM CBA3aHHBIM C
HEJOCTaTKaMu  MpOJaHHbIX  Bemed. Takum  oOpa3oM, B  COBETCKOM
3aKOHOAATEIBCTBE O] CHEIMaJbHBIMA CPOKAMH HCKOBOW JIaBHOCTH CJIEIYET
MOHUMATh CPOKH, KOTOphIE KOpoue OOIMX. 3aKOHOJATEIb BBOJIS JIAHHBIE CPOKHU
npernoiaraji, 4To JaHHas Mepa MO3BOJUTh BO3JEHCTBOBAThH HA YIIPAaBOMOYCHHbIC
JUla C IedbI0 TOBBIIEHUS A(PPEKTUBHOCTU UX pabOThl MO BO3JCUCTBUIO Ha
JOIDKHIKOB® . 3aKOHOJATEIBCTBO COBETCKOTO TIEPHO/A HE MPENOIAraio AeIeHHs
HEJICWCTBUTEIBHBIX CAEIOK HA HUYTOXHBIE U OCIIOPUMbIE, HECOMHEHHO, YTO, 3TO
HE MOIJIO KacaTbCsl U Pa3iinyuil CPOKOB MCKOBOW JTABHOCTH MO JAHHBIM CHEIIKAM.
OTMeTHM, 4YTO JIaHHOE JieJIeHue cymiecTtBoBago 1o 1917 r., "anpumep H.
PactepsieB, yka3plBaql Ha TO, YTO OCHOBAaHUEM JJIs TMOJPA3JCIICHHS CHECIOK Ha
HUYTOXHBIE M OCHAapUMbI€ CIEAYEeT CUHMTaTh B IIEPBOM CIydyae — OXpaHy
MHTEPECOB, a BO BTOPOM — MAaTePHATIBHYIO OLICHKY HHTEpeca’ .

CoBeTCKkoe 3aKOHOAATENHCTBO IO BOMPOCY OTPAHUUCHHS BO3MOXKHOCTU
BO30YXKJIEHUSI HAJI30PHOTO TPOM3BOJICTBA MPOIECCYATbHBIM CPOKOM CYHUTAJIO
HEJIOMYCTUMBIM CpeIu JIHI, KOTOPhI€ HAJEJICHbl TOCYAapCTBEHHO-BIACTHBIMU
MOJTHOMOYHUSIMHU, TaK KakK JJI HUX JOJHDKHO OBITh HEOTpaHWYEHHAs BPEMEHHBIMU
paMKaMH BO3MOKHOCTh HMHHIIMALIMKM TPOU3BOJACTBA MO TEPECMOTPY C IIEJIbIO
HaJ30pa BCTYIHUBIIMX B 3aKOHHYIO CHJIY CYACOHBIX akTOB. B CBsI3M ¢ JaHHBIM

> Cm.: Pomanuyk C.B. Kommmsuu neduHUIMN «MCKOBasi JaBHOCTb» B TPakJJaHCKOM IpaBe U
3akoHonaTenscTBe Poccun //BectHuk TroMeHCKOro rocyaapcTBeHHOro yHusepcurera. - 2007. -
Ne2.-C.157.

> XpecToMaTHs 110 HCTOPHH OTEYECTBEHHOTO TocyapcTsa u mpasa. 1917 — 1991 rr. / Iox pex.
O. U. Yuctakora. — M.: 3epuaino, 1997. C. 117.

% Cwm.: ®neiimmn E.A., HNoddpe O.C. Kommenrtapuit k 'K PCOCP. — 2-e uzn. — M.:
KOpunnueckas nureparypa, 1970. — 823 c.

°" Cwm.: Tommma H.C. TIoHATHE W 3HAYEHHE HCKOBOM JABHOCTH: HCTOPHKO-TIPABOBEIE ACTIEKTHI//
Bectauk Bypsrckoro rocynapctBenHoro yausepcureta. - 2012. - Ne 2. - C. 242.
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00CTOSITENILCTBOM MaTEPHAILHO-TIPABOBBIE OTHOIICHHS, KOTOPbIE Pa3BUBAIIMCH B
pe3yJbTaTe pELICHHs CyJla, OCTABAINCH MOJ YIPO30W IMEPECMOTpa B CBS3U C
BBEJCHUEM HOBBIX MPABOBBIX aKTOB. M3MeHeHWe pemieHus: cyaa MpOUCXOAUIIO B
MOPSIAKE HAA30pa aKTa, BCTYNHMBLIETO B 3aKOHHYIO CHIIy, TaK KaK 3aKOH HeE
IpeaycMaTpuBaj HaJIUM4HMe CpOKa, KOTOpbIA OBl NpeKpaTwy Bce CyAcOHbIE
pa3z0upaTenbCcTBa Mo JCIy.

IIpunaatue nepBoit wactu ['K P®, HEe MOrino He 3aTpOHYTh HHCTUTYT
VCKOBOM JaBHOCTH. be3yclloBHO, 4TO JaHHOE O0OCTOSTEIBCTBO BBI3BAJIO MHTEPEC
MCCIIEIOBATENIE K BOIPOCY O CPOKAX HMCKOBOM JIABHOCTH, W Kak CIIEICTBHE
NOSIBJIEHUE MyONMKaUWid B HAyYHBIX H3JAaHHUIX, IO MarepuajsaM HOBOI'O
3aKoHOJaTenbCTBA. ClielyeT OTMETUTh, YTO HCCIEIOBAaHUS MOHOIPAPUUECKOTO
XapaKkTepa HOCAT €IMHMYHBIN XapakTep, B CBA3U, C 4eM TpedyeTcs pa3paboTka
TEOPUU HCKOBOM JAaBHOCTU. B 1OpuUAuMYecKoW JMTeparype IMpU OCBELICHUU
WHCTUTYTa HCKOBOM JAaBHOCTH, OCHOBHOEC BHUMAHHME YJEICHO MAaTepUaJIbHOU
CTOPOHE HCKOBOM JAaBHOCTH, KaK WCKIIOYUTEIBHOM IPUHALJICKHOCTH U
HEOTBEMJIEMOM  COCTaBJLAIOLIEH TpaXkJAAaHCKOro mpasa. Bwmecre ¢ TeM,
IPOLECCYaTbHOE COACPKAHUE UHCTUTYTA OCTaBAJIOCh HE OTPAKEHHBIM, WU, OBbLIH
3aTPOHYTHI JIHIITH BO BTOPYIO O4epeIb .

Yacte nepBast ['paxganckoro xoaekca Poccuiickoit ®denepanun (I'K PO),
BBEJICHHAA B AeucTBHE ¢ | auBapsa 1995 r., BHeCna H3MEHEHUS B UMYILIECTBEHHBIE
Y HEMMYLIECTBEHHBIE ITPABOOTHOIIEHUS IO CPOKAM MCKOBOM JTaBHOCTH. OTMETUM,
yto noJjoxkenuss 'K PO o0 nCkoBOl JaBHOCTH HE MPOTHUBOPEYAT IMOJIOKEHUSIM
MEKIyHApOJIHO-TIPABOBBIX AKTOB M COIVIAIICHWM, TaK KaK OHH, HECOMHEHHO,
YUUTBIBAIUCh Tpu ero paspadotke. I[loguepkHeM, YTO YUYUTHIBAJCSA OIBIT
MPABOBBIX PErJIaMEHTAIlMi 10 BOIPOCY MCKOBOM JAaBHOCTU B AHIINH, | 'epManuy,
O®pannuu, CIIA.

'K P® ycraHoBun Cpok MCKOBOW JTAaBHOCTH B 3 rojaa, OOpaTHBIINCH K
3aKOHOJATeNbCTBaM CTpaH EBpomnbl, Mbl yBuaum, 4yto B P® mo cpaBHEHHIO C
APYTMMM CTpaHaMU BBEJEH MEHeEe INMPOAOJDKUTEIBHBIA CPOK MCKOBOM JAaBHOCTH.
Crenyer mOAYEpKHYTh, YTO B 3aKOHOJATENIBCTBE COJNEPIKUTCA, HA HAIl B3IJIAJ,
CYILIECTBEHHAs MPAaBOBas HOPMA, B COOTBETCTBUU C KOTOPOW, MUCKOBAasi TaBHOCTh
JIOJKHA TIPUMEHATHCSA CyIOM B ciydae 3asBiieHus cTopoHbl. OgHako ['K P® He
MEPEUUCIIIET COKPALLIEHHbIE CPOKU UCKOBOW JABHOCTH, HO B HEM YIOMSIHYTO B (1I.
1. ct. 195 I'K P®) 4ro 3aK0HOJATENbHbBIE aKThl MOTYT YCTaHOBUTH CIIELIMAJIbHBIE
CPOKH MCKOBOW TABHOCTH MO PAY OTAEIbHBIX BUIOB TPEOOBAHUH.

HeoOxoaumo mnpoaHanu3upoBaTh JIETAIbHYIO (OPMYIUPOBKY TOHATHS
WCKOBOM JABHOCTH, UTaK B COOTBETCTBUM cO ctaTther 195 I'K PD mojx mckoBon
JTABHOCTBIO IIOHUMAIOT CPOK C LIEJIBIO 3aIIMUThI HAPYIIEHHOIO IIPaBa Mo MCKY JINLA,
naHHas (pOPMyITHPOBKA GBI 3aMMCTBOBAHA M3 MPEABIAYIIHX 3aKOHONATEIbCTB

 Cwm.: Anmemkur A.A. IIpuMeHeHHE HCKOBOH JaBHOCTH KaK CIOCOO COKpAIGHHS CPOKa
paccmotpenus nena// BectHuk YensOMHCKOTO rocyaapcTBeHHOTO yHUBepcuteTa. - 2011. -Ne
35(250). -TIparo. Beim. 30. - C. 28-33.

I'paxxnanckmii koaexe Poccuiickoit @denepamnuu (qacte nepsasi) ot 30.11.1994 Ne 51-D3 (pen.
ot 27.12.2009) // C3 P®. 05.12.1994. Ne 32. ct. 3301; Cm.: Kpamenunnukos E.A. Ilonsitue u
MpeAMET MCKOBOM AaBHOCTH. — SpocnaBnb: SApocnaBckuii roc. yH-T, 1997. - C. 31: OcCHOBBI



42

Hcxona u3 Bbllle CKa3aHHOTO, MOJ MPaBOM JIMIA, KOTOPOE MOJJICKHUT CyaeOHON
3alluTe, CJIeAyeT MOHUMAaTh CYOBEKTUBHOE Tpa)xJaHCKOE MPaBO KOHKPETHOTO
JUIA. WCKOBas JAaBHOCTh HE MOXXET ObITh MPUMEHEHA K Ciy4asiM, KOTOpbIe
OCHapUBalOT HOPMAaTUBHO IIPAaBOBBIE AaKThl, €CIM HMHOE HE NPEAYCMOTPEHO
sakoHOM®. Psn mccienoBareneii MOMYEPKUBAIOT, YTO, I CTaOMIBHOCTH
TPaXXAAaHCKOTO 000pOTa HEOOXOAMMO YCTaHOBJICHHE OMPEIEICHHOTO CpOKa,
KOTOPBIN B pe3yJbTaTe HApYIIEHHOTO MpaBa Oy/eT TapaHTHPOBATh €T0 CYIACOHYIO
3amuTy. BBEIEHHE CpPOKa TAKKE CTAaHET CTUMYJIOM JJIsi aKTUBHOIO ITOBEICHUS
YYaCTHUKOB MPABOOTHOIIEHUM, NPEXKIAE BCEr0 3TO CBA3AHO C TEM, 4YTO IO
WCTECYCHUH JJTUTEIHHOTO CPOKa 3aTPYAHHUTEIILHO JOKa3bIBaTh OTACIBbHBIC (HaKThI
no aemy. Mcxoas u3 3TOro, MOXKHO MPUATH K BBIBOAY O TOM, IIPAaBO HE MOXKET
MHUPUTBCSI C HEOMPEAECICHHOCTHIO B TPAXKIAHCKUX OTHOIICHUSX, TaK KakK 3TO
IPOTUBOECTECTBEHHO Il HUX.

Opnako jerainbHas GOpMyJIHPOBKA OTpaHUUUBAET chepy NeUCTBUS NCKOBOU
JJABHOCTH TOJIBKO CIIy4asiMH «3allUThI IIPaBa», B TO BPEMS KaK JIaBHOCTb MOKET
IPUMEHATHCA U MPU 3alIUTE OXPaHIEMOro 3aKOHOM HMHTepeca. Hampumep, uck o
BO3MEUICHUHA BpE€Aa MOTUBHUPOBAHHBIM MPOTUBOMNPABHBIM  YHUYTOKEHUEM
MMYIIECTBa, CyJ 3allUIlacT HE MpPaBO COOCTBEHHOCTH HA MMYIIECTBO U HE
OCYILECTBIISIEMOE UM TMPUTA3AHUE, a OXPAHSIEMbIH 3aKOHOM HUHTEpeC OBIBIIIETO
COOCTBEHHHKAa B BOCCTAHOBJICHHMM CBOETO HMMYIIECTBEHHOTO IOJIOXKCHUSI.
JleranbHas GopMylIHMpOBKa MCKOBOM JAaBHOCTU paccMaTpPUBAET HapyIICHHUE IpaBa
KaK €IMHCTBEHHOE OOCTOSITENILCTBO, SIBJISIONICECS MOBOJOM K HMCKY, MEXKIY TeM
Kak (pakTamMu MOBOJIa K UCKY MOTYT BBICTYIATh U APYrUe 0OCTOSITENHCTBA .

Tak, I'.JI. OcokuHa NpoaHaIU3UPOBAB JIETAIBHOE OMNPEACIICHUE HCKOBOM
JIABHOCTH, KOTOpoe coaepxkutcs B cT. 195 'K P®, npunuia Kk BEIBOLY O TOM, YTO
Hazpejga HEOOXOJAMMOCTh €ro TmpeoOpa3oBaHHUs C TOYKHM 3pEHUS HOPM
IPaXXJaHCKOTI'0 MaTEPUAIBHOTO MPABA U LIUBUIMCTAYECKOIO mporecca. bomnee toro,
MCCIIEIOBATENIb OTMEYAET, YTO 3aKOHOJIATEJEM IIPU ONPEACIECHUU TOHSITHUS
MCKOBOM JaBHOCTH OBUI YHYIIEH TOT (DaKT, YTO 3aKOHHBIM HHTEPEC SBISICTCS
CaMOCTOSITEIbHBIM OOBEKTOM CYACOHOM 3aluThl BMECT€ C CYOBEKTHBHBIM
rpaxaanckuM npaBoMm. CoriacHo 3akoHOAATeNbcTBY P®, mpaBo mnoTpedoBaTh
3aIUTY HAPYIIEHHBIX CYOBEKTUBHBIX IPAXKIAHCKUX MIPaB U 3aKOHHBIX HHTEPECOB B
CyZ€ TPENOCTaBICHO Kak JIMIy, 3allMIIAINIEMy CBOM IIpaBa W 3aKOHHBIE
MHTEPECHI, HO U JAPYTUM JIMIAM, KOTOPBIE 3alIMINAIOT OT CBOEr0 UMEHU UYKHE
CyOBEKTUBHBIE TPaKJIaHCKHE MpaBa U 3akoHHbIE MHTepechl. Kak Buaum B 'K PO

rpaxaanckoro 3akonoaarenscTBa Coto3a CCP u coro3ubix pecnyomuk 1961 . (4. 1 ct. 16), ['K
PCOCP 1964 t. ct. 78 u OcHOBBI TpaxkaaHckoro 3akonoaarenbctBa Coroza CCP u pecmyOnmk
1991 r. n. 1 ct. 42.

% TTocranosenue [Inenyma BepxoBHoro Cyna P® ot 12.11.2001 Ne 15, ITnenyma BAC P® ot
15.11.2001 Ne 18 «O HEKOTOpPBIX BONpPOCAX, CBA3AHHBIX C MPUMEHEHHEM HOPM I 'pakaHCKOTO
kojekca Poccuiickoit deneparnu 06 uckoBoit naBHoctu»// Bectauk BAC P®. Ne 1. 2002.

o1 Hampuwmep, n. 2 cr. 9 3akona P® «O cTpaxoBaHuM» U NpaBOMEpPHbIE AelCcTBUA 4. | 1. 3 CT.
1064, 4. 1 ct. 1067 'K P®, koTOpbIC HENB3s ITOJABECTH 10T TOHIATHE HAPYIICHHE ITpaBa.
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JTAHHOE TIOJIOKEHUE HE HAIIO CBOETO OTPAXKEHHUS B JIETAIbHOM (hopMyIMpoBKe
TOHSATHS HCKOBOH TABHOCTH .

B ropunuueckod nuTEpaType HMEIOTCS U HHbBIE ONpENETICHUsT HCKOBOM
naBHoctu. Tak, k mpumepy, A.Il. CepreeB moHMMaeT MOJ MCKOBOW JaBHOCTHIO
CPOK, B Te4YeHHE KOTOpPOro JHI0, NPaBO KOTOPOr0 HAPYUIEHO, MOMKET
TpeGoBaTh MPHUHYIUTETLHOIO OCYIIECTBICHHs] HJIH 3aLIMThI CBOEro mpaBa’.
B.B. IlunseBa ompenenseTr MCKOBYIO NABHOCTh KAK YCTAHOBJIECHHBIA 3aKOHOM
NPOMEXKYTOK BpPeMEHH, B Te4YeHHe KOTOPOro BO3MOKHA TNPUHYAUTEJIbHAS
3alllUTA HAPYLWIEHHOT0 TPAaKIAHCKOT0 MpaBa CpPeACTBAMH HCKOBOIO
CYyAOIIPOM3BO/ICTBA.

WTak, rickoBas 1aBHOCTb — 3TO IMEPHUOJ]I BPEMEHH, 3aKpPEIJICHHBIM 3aKOHOM
JUTSI 3alllMTHI HAPYUIEHHOTO TpaBa B cyne. M3 aToro ciemyet, 4To Kak TOJIbKO CPOK
WCTEKAET, 3aMHTEPECOBAHHOE JIMIIO0 TEPSIET BO3MOXKHOCTH TPEOOBATh B Cy/eOHOM
MOPSIJIKE TPUHYIUTEIHHOM 3alIUThl HAPYIIEHHOTO MpaBa, TO €CTh JUIIAETCs MpaBa
Ha MCK B MaTepUaJIbHOM cMbIcie (puc. 14.).

NcKkoBada AaBHOCTb

CpOK AnAa 3alluThl Npasa No UCKY Nuuda, NpaBo KOTOROIo HapyLUeHo
= e ——

Mepuod BpeMeHW, 3aKpernieHHbIA 3aKoHOM AN 3alUThl HapyLUEHHOro npaga
B cyae

CpoK, B TeUeHWe KOTOPOro INUUO, MPaBO KOTOPOrO HapylUeHO, MOXET
TpeboBaTb NPUHYAUTENBHOMO OCYLLECTBNEHWA UMW 3aLWT bl CBOErO Npaea

YCTAHOBMEHHbIA 3aKOHOM MPOMEXYTOK BPEMEHW, B TeYeHWe KOTOPOro
BOIMOXHa TMpuHygWTEeneHad 3aljta HapyweHHOro rpaxaaHckoro rpaea
cpeacTBaMi MCKOBOIo CyaonponsBoicTBa

Puc. 14. Hckosas oasnocms

CMBICT HCKOBOM JABHOCTH 3aKIOYAaCTCd B IPUMCHCHHHN €C B HMHTCpPECAX
Juna, K KOTOPOMY 3as1BJICHBI Tp€6OBaHI/I$I, H ABIACTCA OCHOBAaHHUEM OCB060)K,Z[CHI/I$I

%2 Cm.: Ocokmna I'JI. K BONPOCY O TOHATHM HCKOBOW naBHOCTH// BectHuk Tomckoro
rocymapcTBeHHOro yHuBepcurera. [Ipaso. - 2012. - Ne 3. - C. 84-87.

% Cm.: I'paxxnanckoe npaso: yuyeOnuk: B 3 1. T. 1 / mox pen. A.Il. Cepreesa. — M.: PI'-IIpecc,
2013. - C. 561.

® Cwm.: unsiesa B.B. I'paxxnanckoe nmpaBo B cxeMax u onpezenenusx.— M.: Kaopye, 2012. — C.
236.
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MOCJIETHETO OT OTBETCTBEHHOCTH, JIaXKE€ €CIIU MPEAbSIBICHHbIC K HEMY TPEOOBaHUS
060cHOBaHBL

HeobxoaumocTh HMHCTUTYTa MCKOBOM JaBHOCTH OOYCIOBJIMBAETCS TEM
dbakToM, UYTO pacCMOTPEHHE TpPaKIaHCKUX CIIOPOB BCErJa CBSI3aHO C
YCTAHOBJICHHEM MCTUHBI 1O neny. [lo ucTedeHuro ke TOCTaTOYHO TOJITOro
BPEMEHHOT'O CPOKa BO3MOKHOCTh YCTAHOBJICHUSI MCTUHBI 3aTPYAHSAETCS, 4 UHOTAA
JaXKe MCKIIF0YAETCs, T.K. 10Ka3aTEIbCTBA MOTYT OBITh YTEPSIHBI WIIH YHUYTOXKEHBI,
a TaKXke MOIryT CTaThb BECbMAa HENOCTOBEPHBIMHU. TaKkKe 3aKOHOAATENIO
HEOOXOJMMO YCTaHOBUTH CPOK, 3a TMpeesiaMd KOTOPOro HaJIW4due MPaBOBOTO
OCHOBAHMSI IS 3allUThl CBOMX IPAaB y MOTEPIEBIIEH CTOPOHBI HE MOXKET OBITh
MOJIBEPTHYTO OMPOBEPKEHUI0. DTOMY CIIOCOOCTBYET CPOK MCKOBOM JaBHOCTH

Kpowme Toro, onpeneneHrne CpokoB UCKOBOM TaBHOCTH 00YCIIOBJICHO U UHBIMU
HEeJSIMM, HalpuMep, COACHCTBYeT cTa0WiIM3alud TpakJaHCKOro 00oporTa,
IIOMOTaeT YCTPaHUTh MpPOOENbl B OTHOLICHMSX MEXJIy CyObEeKTaMH 3a CueT
KOHKPETH3allMl B Cy/A€ HMX MpaB M OOS3aHHOCTEH, MPEAOCTaBUThH IPaBUIbHOE
paspelieHue crnopoB. MckoBas AaBHOCTb JAaeT CTUMYJ JIMIY, IIPABO KOTOPOIO
HapyIIEHO, BOBpPEMs MpPENOCTaBUTh HEOOXOJUMBbIE TpeOOBaHHWE O 3alluTe
HapylUIeHHOTO Mpasa, T.K. corimacHo HopMaMm II. 2 cr. 199 I'K PO, ecim cpoxka
MCKOBOM JABHOCTH MPOITYLIEH, 3TO SABJISIETCS TOCTATOYHBIM OCHOBAHHUEM JISl TOTO,
YyTOOBI CyJl BEIHEC pelieHue 00 OTKa3€e B HCKE.

[IpaBuna 3akoHa, yCTaHABIMBAIOIINE CPOKH MCKOBOW TABHOCTH U MOPSIAOK UX
VCUYMCIICHNs], Yallle BCEr0 MMEIOT UMIIEPAaTUBHBIN Xapakrep. Hanpumep, ucxons us
ct. 198 I'K P®, cTOpOoHBI HE MOTYyT MO B3aMMHOW JTOIrOBOPEHHOCTH HW3MEHHTH
IIPOJOJKUTEIBHOCTh CPOKAa MCKOBOM JaBHOCTHM, KpPOME Kak II0 IPHUHIUIAM
yKa3aHHbIM B 3aKOHE, OMNpPENEIUTh Hayalo €ro TE4YeHMs, OOCTOSATENbCTBA,
IIPUOCTAHABIIMBAIOIINE UCKOBYIO JABHOCTD U T.1.

3aKOHOJATEIbCTBO YCTAHABIMBAET OIPAHMYEHHUE CPOKA, BO BpeMs KOTOPOTO
MMEETCS] BO3MOXXHOCTh 3aIIUThl HAPYIIEHHBIX IpaB. Pa3znuyaror 1Ba BU1a HICKOBOM
IABHOCTH: OOIINI U celAaIbHbI.

[TonsiTHE «OOIIMIA CPOK» O3HAYAET, YTO OH NMPUMEHSAETCS BO BCEX CIydasX,
KpOME€ Te€X, KOrjJa HOpPMaMH JEWCTBYIOILIETO 3aKOHOJATEIbCTBA 3aKpPEILICHBI
crnenuanbHbie  cpoku. Jlns oOmero cpoka, corimacHo cr. 196 TK PO,
peaycCMOTpeHa TpEXroJnyHash MCKOBasg AaBHOCTb. OOHIMII CpPOK, Kak MpPaBHIIO,
IPUMEHUM B OTHOLIEHUU BCEX TpPEOOBAaHUN M BCEX CYOBEKTOB TIPAKIAHCKHX
MIPABOOTHOIIEHUHM, HCKIOYEHUE COCTABISAIOT JIMIIb CIydaw, KOTJa 3aKOHOM
YCTAHOBJICHBl CIELUAJIbHBIE CPOKHM, a TaKKe TOrJa, KOTJa CPOKM HCKOBOU
JTABHOCTHU BOOOIIIE HE MOJIJIeKAT TPUMEHEHHUIO.

OOt cpoK MCKOBOM JaBHOCTU NMPUMEHSETCS B OTHOIIEHUU OOJIBIIMHCTBA
TpeOOBaHMI CYOBEKTOB TPaKIAHCKOTO TpaBa. Takoil paBHBIM MOAXOA KO BCEM
CyObeKTaM TpakJaHCKOTO TIpaBa, HE3aBUCMMO OT TOro, Ha Kakoil Qopme

6 IToxposckuit .A. OcHoBHbIE MpoOIeMBl TpakaaHckoro mpasa. Uza. 6, nom. - M.: Crartyr,
2013. - C. 203.
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COOCTBEHHOCTH OCHOBaHa HUX JEATEIbHOCTb, COOTBETCTBYET PBHIHOYHBIM
OTHOLITEHMAM .

Tak, o0muii Cpok MPUMEHUM K MCKaM O MPU3HAHUU HEJEHCTBUTEIbHBIMU U
MPOTUBOPEYAIIMMHU 3aKOHY HEHOPMATHUBHBIX aKTOB TOCOPTraHOB; K HCKaM O
paszjiere COBMECTHO HaKUTOTO MMYILECTBA CYNPYroB, OpaK KOTOPBIX PAaCTOPTHYT;
K UCKaM O B3bICKaHWW HEYCTOWKH (mTpada, MeH) U T. 1.

®denepanbabiM 3ak0HOM OT 07.05.2013 Ne 100-D3 «O BHECeHHH N3MEHECHHMA
B nonpaznensl 4 u 5 paznena I wactu nepBoil u ctateio 1153 wactu Tperheit
I'paxcaaHckoro komekca Poccmiickoii ®ejmeparun»’’ BHECEHBI H3MCHEHHS B
HOPMBI, PETYJIUPYIOIIUE BONPOCH HCKOBOM TaBHOCTH, KOTOPHIE BCTYIWIH B CHILY
01.09.2013.

Tak, cratest 196 'K P®, umenyemass «OOmuii Cpok MCKOBOW JTaBHOCTH,
JIOTIOJIHEHA ITYHKTOM CJEAYIOWIEro conuepkaHus: «2. CpoK MCKOBOW JaBHOCTH HE
MO>KET IPEBBIIATh JECATH JIET CO JHS HApYyIICHUsS IpaBa, I 3aIlIUAThl KOTOPOTO
JTOT CPOK YCTAHOBIJIEHY.

N xoTs oOmmii cpok MCKOBOW JAaBHOCTU MO-MIPEXHEMY OyIET COCTABIATH
TPU TOJA CO JIHs Hayaja €ro TEYEHWs, HO 3alluTa HAapYLIEHHOTO IIpaBa CTaHET
HEBO3MOKHOM 110 HCTEUEHUU JECATH JIET CO JHS HAPYLICHUS ITOrO IpaBa.

Cr. 197 I'K P® HOcut HazBanue «CrienuanbHble CPOKU UCKOBOM TABHOCTH.
[Io oTHOILIEHHIO K 00ILIEMY CPOKY, CIIELIMAIbHBIE CPOKH MCKOBOW JaBHOCTH MOTYT
ObITh Kak OoJyiee JUIMTENbHbIE, TaK M cokpaméHHble. B HoBoil pemakuum 'K
yKa3aHo, 4To mpaBwia ctatb 195, mynkra 2 crateu 196 u crareit 198 - 207 I'K
P® pacnpocTpaHsroTCs TakKe Ha CIEUUAJIbHBIE CPOKH JTABHOCTH, €CJIM 3aKOHOM
HE YCTaHOBJICHO UHOE.

TpeboBanusi, npeabsaBiIsieMble K CIIEIUAIBHBIM CPOKaM MCKOBOM JaBHOCTH,
SBIISIIOTCA TAaKUMU K€, KaK M K OOIMM CpoKaM. JTO, B TOM YHCJI€ OTHOCUTCA U K
IIpaBUJIaM MCUYUCIIEHMS, TPUOCTAHOBIIEHUS U NIEPEPBIBA, ITOCIIEACTBUS UCUUCICHUS
(m.2 ct. 197 'K P®D).

B I'K P® otcyrcTtByer oOmiuii nepedyeHb CHEIHATbHBIX CPOKOB HMCKOBOM
JABHOCTH. B OoTiMuMe OT 3aKOHOJATENbCTBA MPEABIAYLIMX JIET U MEPUOJIOB, OH
MMEET CCBUIKM K TEM 3aKOHOJATEIbHBIM aKTaM, B paMKaxX KOTOPBIX HAPYIIAOTCS
IIpaBa JIMIA, HO €CTh M TaKUE CIy4Yadh, PAaCCMOTPEHHE KOTOPBIX MPEAYCMOTPEHO
OTJIEJIbHBIMH 3aKOHAMHU, HO, IPY 3TOM, B HUX HE YKa3aH CPOK UCKOBOM JaBHOCTH, B
TaKOW CHUTyallUM O OTHOILIEHHWIO K HUM MPUMEHSIETCS OOIIMA CPOK HCKOBOU
JTAaBHOCTH B 3 ro;la.68

CokpalleHHbIE CPOKM UCKOBOW TaBHOCTH YCTAHOBJIEHBI MO UCKAM:

— CpOK B 3 Mecsilla yCTaHOBJIEH B OTHOUICHUH TPEeOOBaHUM, MPEabIBIIEMbIX
IIPY HAPYIIEHUH NPOAABLOM MpaBa MPEUMYIIECTBEHHON MOKYIIKY;

% Cm.: Tatnn A.M. I'paxxnanckoe mpaBo. Ydebnoe mocodbue. - M.: Jlamkos u Ko, 2012. — C.
316.

o7 ®enepanpHbii 3ak0H 0T 07.05.2013 N 100-®3 «O BHeceHNH U3MEHEHMI B oapa3aensl 4 u 5
pasnena I gactu nepBoi u crareio 1153 wactu Tperpelt I'paknanckoro kogekca Poccuiickoit
Oenepannny // Codpanue 3akoHoaatenscTBa PO, 13.05.2013, N 19, ct. 2327.

% Cwm.: I'paxnanckoe npaso. [lox pex. n.10.H., npodeccopa Cyxanosa E.A. Tom |. -M.: Bonrepc
Kiysep, 2011. - C. 212.
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— CpPOK B | roJl ycTaHaBIMBAETCSA K MUCKaM O MPU3HAHUU OCIIOPUMOM CHENKU
HEJICHCTBUTEIBHOM, MPH 3TOM TEYEHUE CPOKA HAUMHAETCA CO JIHS MPEKpalleHUs
HACWJIMSI WJIM YTPO3bl, O] BIUSHUEM KOTOPBIX ObLIa COBEpIIEHA ClIeNKa, 00 CO
JIHSI, KOTJla MCTEIl y3HaJ WU JIOJDKEH ObLI y3HaThb 00 MHBIX OOCTOSITENbCTBAX,
SBJISIIOIIUXCS OCHOBAHUEM JJISI TIPU3HAHUS CIIENIKU HENEUCTBUTEIBHOM (1. 2 CT.
181 'K P®D);

— MIEPEBO3UYUKMA MOTYT TMPEABSABIATH TPEOOBAaHUS K  OTHPABUTEISM,
NOJIy4aTesIsIM TPy30B M ACCAXUPAM B TEUEHHUE OJJHOTO rojila C MOMEHTA, KOTOPBIN
OIPEENSIETCS B COOTBETCTBUU C TPAHCIIOPTHBIMH YCTaBAMH U KoJiekcamu (cT. 797
'K PD);

— CpOK B 2 rojia yCTaHOBJICH B OTHOUIEHUU TpeOOBaHUM, BBITEKAIOUIUX W3
JIOTOBOpa MUMYILIECTBEHHOTO cTpaxoBaHus (cT. 966 'K P®d), a Takke mo uckam o
HeJlocTaTkax npojaanHoro tosapa (ct. 477 'K PO);

— TOAWYHBIA CpPOK TMPUMEHSAETCA TMPU HCKOBBIX 3asBICHUSX 00
yIOBJIETBOPEHUU TpeOOBaHUN KpEAUTOpa O TMPEKPAIEHUU WU JOCPOUYHOM
UCIIOJIHEHUH 0053aTEeIbCTBA U BO3MEIIEHUU €MY NMPUYUHEHHBIX 3TUM YOBITKOB,
IpU YCIOBUM, YTO OH HE ObUT MPOMHGOPMHUPOBAH O TEpenaye MpPeanpHUsITHs B
apeH]ly, TEUeHHE CPOKAa HAUYMHAETCA CO JIHA, KOrJa KpeauTop y3Had WM JOJDKEH
OBbLJT Y3HATh O Mepeaayue MPeAnpUiTHs B apEeHy.

B Tedenue 6 mecsieB co IHS TPUHATUS paOOThl MOKET OBITh MPEIBSIBICH UCK
B Cly4yae OTCTYIUICHMM MOAPSIYMKA OT YCJIOBHM JIOrOBOpa, KOTOPbIE YXYAIIWIIN
paboTy, WK TIPU UHBIX HEJOCTaTKaX B paboTe, a €ClIM HEIOCTaTKU HE MOTJIU ObITh
OoOHapy>KeHbI IPU 0OBIYHOM CIIOCO0E MPUHATHSA PA0O0ThI, — B TEYEHUE OJIHOTO TO/a.

B psine ciiyqaeB UMEIOT MECTO M COBCEM KOPOTKHE CPOKM HCKOBOW JTaBHOCTH.
Tak, cpok B ABE HEJEIU NAETCS KPEAUTOPAM MPU JTUKBUIAUNU TPEATPUITUNA — CO
JTHST TIOJTYYE€HHSI COOOIIEHHSI O TIOJIHOM WJIM YaCTUYHOM HETPU3HAHUU TPETCH3UU.

Takum 00pa3oMm, COKpalleHHbIE CpPOKM YCTaHaBIMBAIOTCS B CBS3U C
XapakTepoM ONPEACIICHHBIX TPAXKIAHCKO-TIPABOBBIX OTHOUIEHUW, KOTOPBIE
TpeOYIOT HAJIMYUS OTEJIbHBIX HOPM, PETYJUPYIOMINX CPOKH TOJa4yu 3asBICHUN O
HapyIICHUHU TEX WIK UHBIX MPaB U 3aKOHHBIX UHTEPECOB.

JlnuTenbHbIE JTaBHOCTHBIE CPOKM MPETyCMOTPEHBI B CiydyasX, HampsIMyro
OroBOpEeHHBIX (enepanbHbiMU 3aKoHaMH. Tak, B cT. 181 'K P® roBopuTtcs, 4to
JU1s1 TpeOOBAHUM O MPUMEHEHUM TIOCIICICTBUN HEIEUCTBUTEIbHOCTH HUYTOKHOCTH
CIEJIKH NPEAYCMOTPEH IECATUIETHUN CPOK UCKOBOM JTABHOCTH.

Kpome Toro, ©Oosee mpOMOHKUTEIBHBIE CPOKM TMOJA4yd  3asBJICHUIN
MPEAYCMOTPEHBI B CIICIYIOIINX CITy4dasiX:

— B OTHOIIICHUU MCKOB O HEIOCTAaTKax pabOT MO CTPOUTEIHHOMY TOAPSTY (CT.
756 'K P®) cpok HCKOBOI JaBHOCTH COCTABIISET MSTh JIET;

— MICKU O BO3MEIIEHUU yIiepOa OT 3arps3HeHUs ¢ CyJI0B HEPTHIO MOTYT OBITh
MIPEABSBIICHBI B TEUCHHE 6 JIET CO JTHS COOBITUS, KOTOPOE TIPUBEINIO K 3arpsS3HEHUIO
He(dThIO (cT. 410 KTM);

— TpebOBaHUs O HEIOCTAaTKax pabOThI MO JIOrOBOPY OBITOBOTrO moipsiaa (CT.
737 T'K P®), ucku 0 BO3MEHIEHUH yiiepda B CBA3M C MOPCKOM IEPEBO3KOM
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OIAaCHBIX M BPEIHBIX BEIECTB BO3MOKHBI B TeueHue 10 jeT ¢ MOMeHTa coObITus,
IPUBEIIETO K HEraTUBHBIM MOCIEACTBUAM, 110 IIOBOAY KOTOPBIX MOJAETCS UCK.

B OTHOWIEHHMH OTHAEIBHBIX CIIy4acB 3aKOHOM YCTAHOBJICHBI CIICLIMAJIBHBIE
cpoku aaBHOCTH. B coorBercTBUM cO cT. 197 'K PD cnenuanbHble CPOKA MOTYT
OBITh COKpAIllEHHBIMU (MEHBLIE TpEeX JIET), U JUIUTEIbHBIMU MO OTHOLIEHUIO K
OOIIMM CpOKaM MCKOBOW JAaBHOCTH, MCXOJ W3 XapakKTepa MPaBOOTHOIICHUH.
bonee npoIoKUTENBHBIE CPOKH MCKOBOM JABHOCTH YCTAHABIIMBAKOTCS TOJBKO B
cllydasx MpsSMO TPEAyCMOTPEHHBIX (perepanbHbIM 3aKOHOAATEIbCTBOM. Tak B
cootBercTBUM €O CT. 181 I'K P® nns tpeboBaHMil 0 NpUMEHEHUU TOCIEACTBUI
HEJICUCTBUTEIBHOCTH HUYTOKHOCTU CHEJIKH IPEIyCMaTpUBACTCS IECATUIIETHUN
CPOK HCKOBOM JaBHOCTM. JIisi cHenuanibHBIX CpPOKOB MCKOBOM JaBHOCTH
YCTaHOBJIEHBI TaKue k€ TpeOOBaHMsI, YTO W JUIsl OOILIEro, B TOM YHWCIE IMpaBUia
UCUHCIICHUS], TIPUOCTAHOBJICHUS U NEpephiBa, MOCIEACTBUS UCUUCICHUS (I1.2 CT.
197 'K PO).

Crout otmeTuTs, uto B 'K P® 0TCYTCTBYET IepedeHb crieuaibHbIX CPOKOB,
€CTh JIMIIb OTCBUIKM K 3aKOHAM, B KOTOPBIX JAaHHBIE CPOKH KOHKPETHO
OIIPEICIICHBI.

Takum oOpa3zoM, MCKOBasi JaBHOCTh — HOpMa IIpaBa, OMPEIEIAIONas CPOKH,
HeoOxoaumble ISl 3((HEKTUBHOM 3aIUTHI 3aKOHHBIX MHTEPECOB IO KCKY JUIA,
IpaBO KOTOPOTO HAapyIIEHO (ero MmpaBONPEEMHHUKOB, OPraHOB IOCYIapCTBEHHOMN
BJIACTH, HAIPUMEP MPOKYpaTypbl, U HHBIX 3aMHTEPECOBAHHBIX JIHI[), B TEUECHUE
KOTOpBIX TpeOyeTcsl cleyaTh, 3asBJICHUE B YCTAHOBJIEHHON 3aKOHOJATEIbCTBOM
dopme, a TakKe MOXHO C JOCTATOYHOW YBEPEHHOCTHIO YCTAaHOBUTH BCE
00CTOSITEIHCTBA TIO JIETTY.

2.4. «IIlpuMeHeHHE CPOKA UCKOBOM TABHOCTH

CpoK UCKOBO JaBHOCTH UMEET MPUHLIUIHUAIBHBIE OTJIMYHS OT APYTUX BHUIOB
CpPOKa, B YaCTHOCTH, OT IMPECEKATEJIbHbIX, MPETEH3MOHHBIX, a TaKKE CPOKOB
CYILIECTBOBaHHUS MPAB.

[Tpexxne Bcero, 0COOEHHOCTh JABHOCTHOTO CpPOKa B TOM, YTO 3TO MEPHUOJ, B
TEUEHHE KOTOPOr0 BO3MOXKHO MPHUHYJIUTEIBHOE OCYUIECTBICHUE 3alllUThI
HapylIIeHHBIX TpaB. ToOJILKO K JaHHOMY BHAY CpOKa MPUMEHUMBI IMpaBuia o
nepephiBe, IPUOCTAHOBJICHUU U BOCCTAHOBJICHUHU TEUEHUS CPOKA.

[Ipy 5TOM MUMEHHO AAHHBIN BHUJI CpOKa SIBJISICTCS MUMIEPATUBHBIM, TO €CTh, B
OTJINYHME OT WHBIX BHUIOB CPOKOB, HE TMOJJICKUT M3MEHEHHUIO MO COTJAIICHUIO
CTOPOH, U JIH00bIE TTOJ00HBIE COTJIAIICHUs] U3HAYAJIbHO HEJIeHCTBUTEIIBHEI.

Cpok HMCKOBOM JaBHOCTH — OYEHb BaXKHBIA (PAKTOP paccMOTpEHHUs Jena,
HapyIIeHne KOTOPOTO MOXKET MPHUBECTH 32 COO0M OTKa3 B YJOBJIETBOPEHUU HCKa
MOJTHOCTBIO WJIM YACTUYHO.

Cpok clrenyer ompeaessTh KaJeHIapHOMW JaTOl WJIM MOMEHTOM, KOrja
UCTEUET OMNpeAeNEHHBI NEepUuoa BPEMEHU, K NPUMEpPY, HCUUCIEHUE CpOKa
BO3MOXKHO TOJIJaMH, MecsIaMu, HeAesiMu, JHsIMu win yacamu (ct. 190 TK P®D).
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Cpok MoOKeT OBITh CBSI3aH TaKXe C COOBITHEM, KOTOPOE JOJDKHO HEM30EKHO
HACTYIIUTb.

JlJis mpuMEeHeHUsT NCKOBOM JTaBHOCTH K TPEOOBAHUSM O 3aIIUTE HAPYIICHHBIX
IpaB CYIIECTBEHHOE 3HA4YCHHE MMeeT (DaKT UCTEYCHHS CPOKA MCKOBOW JAaBHOCTH.
Jlnst Toro, 4roOBI PEMIUTH BOIMPOC O 3aBEPIICHHH STOTO CPOKa, HEOOXOIMMO
OTIPEICTNTh MOMEHT Havajia ero TCUCHUI.

OCHOBHBIC TIOJIOKEHHSI O CPOKAaX MCKOBOW JaBHOCTH TIPEJCTABICHBI B TJIaBE
12 I'paxganckoro kogekca P®. [lo obmemy mpaBuiy, TeUEeHHE CpPOKa MCKOBOM
JABHOCTH HAYMHAETCS CO JHS, KOTJIa JIMIO Y3HAJO WM JOJDKHO OBLIO y3HATh O
HapyIIEHUW CBOETO MpaBa U O TOM, KTO SIBJIICTCS HAJJICKAIAM OTBETUYUKOM IIO
UCKy O 3amuTe 3Toro mpasa (puc. 15.). 3aKkOHOM MOTyT OBITH YCTaHOBJICHBI
U3BSATHUS U3 ITOTO TIPABHIIA.

TeyeHue CPOKa UCKOBOW OABHOCTU

Ha4vnHaeTca co gHA, Korga nuue y3Hano unm aomkHo beino
¥3HaTb O HapyLleHW CBOEro rnpasa N O TOM, KTO ABNAESTCH
Hagnexalm oTBEeTHYUKOM NO NCKY O 3alliTe 3TOro npasa

Puc. 15. Teuenue cpoka ucxosoti oasHocmu

Cornmacio Hopmam cT. 200 'K P® 00 0OBEKTHBHOM M CYyOBEKTHBHOM
acCIEeKTax TEUYECHHUsI CPOKA MCKOBOM JAaBHOCTHU. Tak, ¢ OJJHOW CTOPOHBI, HAPYIIICHUE
mpaBa SBJISETCS OOBEKTUBHBIM MOMEHTOM. OJHAKO MPHU STOM JIMIIO, YbU IpaBa
HapyIIeHbI, MOKET HE 3HATh O TAKOM HAPYIIEHUU, U TYT OYEBUJEH CYOBEKTUBHBIN
MOMEHT CpOKa MCKOBOW JaBHOCTH, MOCKOJIbKY HA4aJl0 TEYCHHUSI CPOKa CBSI3aHO C
MOMEHTOM, KOTJIa CTOPOHA y3Hajia WIu JOJDKHA Obljla y3HATh O HAPYIIEHUU CBOETO
npaBa.

OOBEKTUBHBIN U CYObEKTUBHBIN MOMEHTHI 1aJIEKO HE BCETa COBIMAAIOT.

Hanuuune  cyOBEKTMBHOTO  acleKkTa  MpeACTaBiIsieTcss MHE  BechMa
CIIpaBEIJIUBBIM, TOCKOJBKY Ojarojaps €My TOTEpreBIlias CTOpPOHAa HMeEeT
paclIMpPEHHbBIE BO3MOKHOCTH JIJIS 3aIIUThl CBOMX HAPYIIEHHBIX MPAB.

MoMeHT Hayana TEYEHHsS] CPOKAa MCKOBOUW JIaBHOCTH OIPEAENSETCS ITHEM,
KOT/Ia TMOTEPTIEBIIEe JIUIO Y3HAIIO, WIIH JTOJDKHO OBLIO y3HATH O HAPYIICHUH CBOETO
MpaBa U O TOM, KTO SIBJISIETCS] HA/IJIEKAIUM OTBETUYUKOM IO UCKY O 3aIlUTE 3TOTO
npagsa (1.1. ct. 200 'K P®). DTumM MOMEHTOM OTpeAesIeTCs MPaBO MOTEPIICBIIIETO
Ha UCK B MAaTEpHAIBLHOM M B MPOIECCyalbHOM cMbIcie. M3 3toro cienyer, 4to



49

HaJyaJlo TeYEHUs MCKOBOH JABHOCTH OIpEaeisieT Kak OObEKTHUBHBIM MOMEHT, T.€.
MOMEHT, B KOTOPBIM HapyIICHO CYOBCKTHBHOE INpPaBO, TaK U CYOBEKTHUBHBIN
MOMEHT, T.€. BpeMsl, ¢ KOTOPOT'O YIIPABOMOUYEHHOE JIUIIO yY3HAJIO WIIH JJOJDKHO OBLIO
y3HATh O HAPYIICHUH CBOETO npaBasg.

Crnenyer yTOYHUTB, YTO 3TH MOMEHTHI 3a4acTylO0 HE COBIAJAIOT, XOTS IMPHU
TOM HMMEETCS B BUIY, YTO IMOTEPIEBIINN MODKEH ObUI y3HATh O HApYIICHUH
CBOETO TIpaBa BO BpeMs ero HapymieHus. Ho, eciu ucrter; cMor Jokaszarh, 4TO OH HE
y3HaJ BOBpEMsS O TOM, YTO €r0 IIpaBa HapYMIAIOTCH, MPEANOYTCHHE OTIACTCS
CyOBEKTUBHOMY MOMEHTY.

JlaHHBIN TPUHIIUI SBIISETCS TOCTATOYHO CIPABEJIMBBIM, T.K. €CJIH JIUIO, Ybe
paBO HaApyIICHO, 00 3TOM HE 3HAET, TO OHO HE MOJYKET COBEPIIHMTH ACHCTBUH,
HaIlpaBJICHHBIX Ha 3allUTy HApYIICHHBIX IpaB W HHTEpecoB. Ilpu 3ToM yxke
OTBETYHUK PACIIOJIaraeT BO3MOXXKHOCTBIO JI0Ka3aTh, YTO MCTEIl MOT y3HAaTh O CBOEM
IpaBe paHbllle, YeM OH y3Hall ¢akTudecku. B ciydae ecim OyaeT yCTaHOBIICHO,
YTO WCTEIl HE y3HaJ BOBPEMS O HAPYIIECHHWU CBOErO IpaBa IO HEYBAKUTEIbHBIM
MPUYMHAM: CBOSl XaJIaTHOCTh, HEOPEKHOCTh, OCCIICUHOCTh M T.M., CPOK MCKOBOM
JTABHOCTH HAUYMHAETCS C MOMEHTa, KOT/1a MCTEll IOJDKEH OBbLT Y3HATh O HApYIICHUU
CBOETO TIpaBa.

C y4€TOM KOHKPETHBIX OOCTOSATEIBCTB KAKIOTO Jeia CyJ pemaeT BOIpoc O
TOM, KOT/Ia UCTEII TOJDKEH ObUT Y3HATH O TOM, YTO €r0 MpaBa HAPYIICHBI, TPH 3TOM
MPEANnoaaraeTcss, 4Yro KaXIbld YyYaCTHUK TPakIaHCKOTO 000poTa HUMeeT
3aMHTEPECOBAHHOCTH B BOZHHUKAIOIINX TIPABOOTHOIICHHUSIX.

Ecnmm numo, 4pm mpaBa OBLUTM HAPYIICHBI HETPABOMEPHBIMHU JIEHCTBHSIMHU
JPYyroll CTOPOHBI, TPHHSAIO BCE€ MEphl IS TMOJy4YeHUs HWHPOpMamuu o
MOTEHIIMAJIBHOM OTBETUMKE, OJTHAKO HE MOJYYHIIO €€ U B CBSI3U C ATUM HE MOXKET
MPEABSIBUTh MCK, HAYAJIO TEUCHHMS CPOKAa MCKOBOW JABHOCTH OTKJIAIBIBAETCS JI0
TOr0O MOMEHTa, KaK OYyIyT IOJy4eHbl HEOOXOIHWMBIC IS TPEIbSBICHUS HCKa
ceenenus. Ilociae monydeHus HEOOXOAMMBIX JaHHBIX, y JIMIIA, Ybhe IIPaBO
HapyIlIeHO, BO3HMKAEeT IPaBO HAa HCK HE TOJIBKO B MaTepuUalbHOM, HO U B
MPOIIECCYaThHOM CMBICTIE, PY ATOM HaYWHAET T€Yh CPOK NCKOBOW JaBHOCTH.

3aKOHOM TPETYCMOTPEHBI CIIy4ad, KOTJa HEMOCPEICTBEHHO OTPEASIACTCS
MOMEHT Hadajia TeUCHHsI CpOKa JaBHOCTH. Hampumep, eciim Cpok MMeEeT TOUHYIO
OTIPENICNEHHOCTh TI0 HWCIIOTHEHUIO O00S3aTeNhCTB, B TAaKOM CJlydae HCKOBas
JTABHOCTh HAYMHACT TE€UYb TOTJA, KOTJA ATOT CPOK MCTEK, TO €CTh IOCJIE TOTO
MOMEHTa, KaK 00s13aTeJIbCTBO JOJDKHO OBLIO OBITH UCIOJIHEHO. [[aHHAas ycTaHOBKa
MPEICTABIICTCS BIIOJIHE JIOTUYHOM, T.K. B IPOTHBHOM CJlIydae MMEJI0 OBl MECTO
HEOIIPaBJIaHHO paHHEe TEYCHUE CpOKa MCKOBOMU naBHocTh.°  EcTecTBEHHO,
MIPEIoIaraeTcs, 9YTo CTOPOHAM M3BECTEH CPOK, KOTrJa JOJKHBI OBITh MCIIOJHCHBI
ux 00s13aTENHCTBA, MOCKOJIBKY €CITM CTOPOHA HE MCIOJIHUIIA 00513aTeThCTBA B CPOK
TOJIBKO TIOTOMY, 4TO HE 3Hajia 00 3TOM CpOKe, B TAKOM CIy4dae TPYIHO TOBOPUTH O
HapYIIEHUU CPOKOB MCTIOTHEHUS 00SI3aTEIHCTB.

% Cm.: Munsesa B.B. I'paxxmanckoe mpaBo. Yactu ob6mast u ocobenHas: yueOHuk. M.: TK
Benbwu, 2009. - C.108.
0 Cm. [IeBuyk J.A. I'paxxganckoe mpaso. - M.: Okcmo, 2009. - C. 223.
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B psane cioyudaeB oOCTOSITENbCTBA HE MPEIINONATal0OT KOHKPETHBIA CPOK
WCIIOJIHEHUSI 00513aTEIBCTB U MPEACTABISACTCS 3aTPYAHUTEIBHBIM €TI0 ONPEACIIUTb.
Takue 00s13aTeNbCTBA JIOJDKHBI OBITH UCIIOHEHBI B pa3yMHbIN cpok (. 2 cT. 134
'K P®). K npumepy, eciu B pasyMHBIM CPOK 00s3aTeIbCTBA HE BBIMOJHEHBI, a
KpEIUTOp MpeabsiBui TpeOboBaHue 00 ucnoiaHeHuu (cM. ct. 314 I'K PO), nomxHuK
00s3aH WX BBIMIOJHUTH B TeUueHHWE 7 MHEW. Eciu ceMumaHeBHBIN CPOK HCTEK, a
0053aTeBCTBO TaK U HE ObLIO MCTIOHEHHBIM, TO TOT/Ia HAUWHAETCS TEUEHUE CPOKa
JTABHOCTH.

AKTyaneH BONpPOC O TOM, KaK BECTH OTCUET HMCKOBOM JIaBHOCTH, €CIIU
MOTEPIEBIIEE JUIIO 3HAET O HAPYIICHHOM IPaBe, HO HE UMEeT HHPOPMAIIHH O TOM,
KTO SBJISIETCA HAPYUIUTEIEM U COOTBETCTBEHHO HE MOXKET 3alllUTUTh CBOM IIPaBa.

C omHOM CTOPOHBI, UMEETCA BO3MOXHOCTh BOCCTAHOBJIEHUS MPOMYIICHHOTO
CPOKa IO IIPUYMHE HE3HAHUS TOr0, KTO HApyIIUJ MIPaBoO, C IPYTrOW CTOPOHBI, TaKast
BO3MOXHOCTb €CTh JIMIIb Yy TpaXkJaH, IOPUIAMYECKUE JIMIA HE MOIYT €10
BOCIOJIb30BaThCs. llocimenHre MOryT INMpeabsaBUTH T'PAXKIAHCKUKA HCK B paMKax
YrOJIOBHOTO Jieja, @ YrOJIOBHBIE Jejla BO30YXKAAIOTCS JIUIIb B HMCKIIOUUTENIbHBIX
CIIy4asixX NOCATaTeNIbCTB HA OXPAHSAEMBIE 3aKOHOM IIPABA.

CIIOKHOCTP TpH ONPEACICHUM HAdajla TEYEHUs HCKOBOM JAaBHOCTH
CYILIECTBYET TAKXK€E TOrAA, KOTJA UCK 3asABIISIETCSA B 3aIATY I'OCYIAPCTBEHHBIX WJIU
OOILIECTBEHHBIX ~HMHTEPECOB OT JIMIA HPOKypopa JuOO OT Trocoprasa,
MYHULANIAIATETA WIA HHOTO OPraHa BJIACTH.

CpOK UCKOBOW JAaBHOCTH T'APAHTUPYET TPAXKIAHUHY TO, UTO B ONPEACISIEMBIN
3aKOHOM II€pUOJ BPEMEHU €My OyJeT JaHa BO3MOXHOCTb 3allUTUTh CBOM IpaBa.
IIpy ncredeHnn CpoKa MCKOBOM JaBHOCTH IIPAaBO HA 3aIUTY TAKXKE OCTAETCs, HO
y)K€ HE TapaHTUPYETCs, MOATOMY 3allluTa MpaB, KOTOPbIE ObUIM HAPYIICHBI, MPU
OKOHYaHUU CPOKa JABHOCTH 3HAYUTEIBHO YCIIOKHSAETCS, 4 MHOIJAa CTaHOBUTCS
IIPAKTUYECKHA HEOCYLIECTBUMOM.

Cnegyer OTMETUTh, YTO CPOKH MCKOBOM JABHOCTH OIPEAEISIIOTCS IS
oOpallleHus] TpakJlaH 3a 3allUTOM CBOMX IPaB U 3aKOHHBIX MHTEPECOB B CYIE, HO
cormmacHo rmaBe 2 ['K P® cBom mpaBa MOXKHO 3allUTUTh €HIE YEPE3
aJIMUHUCTPATUBHBIE OPraHbl, TMOO CAMOCTOSTENBHO.

[Iponyck cpoka HWCKOBOM JABHOCTH JAaeT OCHOBY Uil OTKa3a B
yIOBJIETBOPEHUN TpeOOBaHMI, HO TOJBKO IIOCIE TOro, Kak CyIaoM Oyner
IIPOBE/ICHA MPOBEPKA M YCTAHOBJIEHO, YTO CPOK ObLT JEHCTBUTEIHHO MPOIYIIEH C
y4€TOM BCEX HIOAHCOB MO €ro ucreueHuto. Ecim xe B pene umeercs Ooliee yeM
OJIMH OTBETYHK, TO 3aKOH O CPOKE MCKOBOM TaBHOCTH MPUMEHUM HCKIIFOUUTEIBHO
K OTBETYMKY, MOJABUIEMY COOTBETCTBYIOILIEE 3asBICHUE, KOTOPOE HE MOXKET
SBIIATECS OCHOBAaHMEM Ui yIOBJETBOPEHHs TpeOOBaHUII B OTHOIICHUU
OCTQJIbHBIX YYAaCTHUKOB, KOTOPBIE HE CHEIAIM COOTBETCTBYIOLIEE 3asABJIICHUE OT
CBOEr0 MMEHU.

Heo0xoaumMo 0TMETHUTD, YTO HE3aBUCUMO OT BHJAa CPOKOB UCKOBOM TaBHOCTH,
3aKOHOM TPEAYCMOTPEHBI YETKHE TPeOOBaHUSI OTHOCUTEIBHO MOPSAKA U YCIOBH
MPEABABICHUS UCKOB:
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1) uck BOpaBe MNPEeabSBUTH JUIIb JIUIO, Yb€ CYOBEKTHBHOE TPaXKIAHCKOE
npaBo HapyiieHo (cT. 195 'K PD);

2) eciu B 'K ycTaHOBieH OAMH CpPOK HMCKOBOM /aBHOCTHU, a B JIPYroM
HOPMAaTUBHOM aKT€ — JpPYyrod CpOK B OTHOLIEHWH OJHON TpyHIbl HCKOB,
IIPUOPUTET UMEIOT HOPMBI | paskianckoro konekca Pd;

3) mpaBWiia 0 CpOKax MCKOBOM JABHOCTH MUMIIEPATUBHBI: CTOPOHBI HE MOTYT
U3MEHUTh WX NYTEM COrJamieHuss o0 YMEHbBIICHHH, YBEIWYEHUU WIIU
HENPUMEHEHUHU CPOKOB UCKOBOW JJABHOCTH, a €CJIM TaKOBbBIE YCIOBHS BCE ke OyayT
¢burypupoBaTh B TOTOBOPHBIX JTOKYMEHTaX, OHU allpUOpPU HEIACHCTBUTEIBHBI (CT.
198 T'K PD);

4) ecaum CpPOK MCKOBOM JaBHOCTM HCTEK, CyJI BIpaBe OTKa3aTh B
yIOBJIETBOPEHUH MCKa, HO HE BIPaBE OTKa3aTh B PACCMOTPEHUHU UCKA B cyie (CT.
199 TK P®)."

['paxxgaHckoe IIpaBO PETYJIHUPYET JOBOJIBHO 3HAYUTEIBHOE KOJIUYECTBO
00s3aTENbHBIX OTHOLIEHUM, KOTOPbIE HCIOJHAIOTCS MO 4YacTaM (Takue Kak
1OoCTaBKa, MOApS, MEepeBo3Ka U T.A.). B Takux mpaBOOTHOIIEHUSAX TpeOOBaHMS
BO3HMKAIOT, Kak IpaBUJIO, IO MecsAllaM, KBaprajaMm, INepuojaM U T.I. Takum
o0pa3oM, CpOKH HCKOBOW JAaBHOCTH NPUMEHSIOTCS IO KaKIOMY TPEOOBAHHIO
OTIEIbHO. B OTHOWIEHMM pEerpecCHUBHBIX O0053aTEIbCTB TEYEHUE HMCKOBOM
naBHOCTH, coriacHo M. 3 cr. 200 I'K P®, maunHaeTcss ¢ MOMEHTA HMCHOJHCHUS
OCHOBHOIO o0s3arenscTBa. B coorBerctBum ¢ m. 3 cr. 409 Koaekca ToproBoro
mopemiaBanust P®  (manee — KTM) k  perpeccHblM  TpeOOBaHUSM,
npeaycMoTpeHHbIM CcT. 313 KTM, cpok MCKOBOW JaBHOCTH HCUMCISETCS CO JTHS
YIUIaThl COOTBETCTBYIOIIEH CYMMBI.

OpHuM U3 IPUMEPOB PErYJIUPOBAHUS CPOKOB HCKOBOM TABHOCTU POCCUMCKUM
3aKOHOJATEIbCTBOM, SIBJISIOTCS CPOKHU, YCTAHOBIICHHBIE IS 3aLU Tl HHTEPECOB 10O
BUHJIUKAIIAOHHOMY WCKYy. BuHIukamuoHueli wuck (ot mar. vim dicere —
«OOBABISIO0 O MPUMEHEHUH CUJIBI») — MCK COOCTBEHHHMKA 00 MCTPeOOBaHUU BEIIH
U3 4YYy)KOrO HE3aKOHHOro BiafeHus. To ecTp, 3TO MCK HE BIAJACIOLIETO
COOCTBEHHMKA K BJIQJICIOLIEMY JIUIY-HECOOCTBEHHUKY O BO3BpaTe UMYLIECTBA.

B 3akoHOmaTENbCTBE OTCYTCTBYET CHELUAIBHBIA HOPMAaTUBHO-TIPABOBOM AKT
YCTaHABIMBAIOIIUA MOMEHT Hayajla TEYEHHUs] CpPOKAa HCKOBOW JABHOCTH IO
BUHJIMKAIIMOHHOMY HUCKY. B Hacrosinee Bpemsi MpU PacCMOTPEHUHU MOAOOHOTrO
MCKa CyJl OTTAJIKMBAETCS OT OOLIEro mpasuia, npeaycMorperHoro 1. 1 ct. 200 I'K
PO.

Poccuiickoe 3aKOHOAATENIBCTBO OMNPEAETAET HE TOJIBKO KOHKPETHBIE CPOKH
VCKOBOM JAaBHOCTM B 3aBHCHMOCTH OT CYLIECTBA IPaBOOTHOLIEHWH, HO U
yCTaHaBIMBAET CIy4yau, IPU KOTOPHIX JAHHBIN CPOK MOXKET OBITH MPUOCTAHOBIIEH,
IIpepBaH WJIM BOCCTAHOBJIEH.

Tak, BO Bpems TEYEHHS HCKOBOM JaBHOCTH €CTh BO3MOYKHOCTb
BO3HUKHOBEHHUSI OOCTOSITENILCTB, KOTOPBIE MPEMATCTBYIOT HPEIBSBICHUIO HCKa
JULOM, TMPAaBO KOTOPOro HapyleHo. B ciywae, eciim 3aKOH NpPHU3HAET TaKHe

™ Cm.: Cmonencknii M.B. I'paxanckoe npaBo: YaeGHoe mocobue. Pocros u/Jl: ®ernke, 2009.-
C. 136.
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O00CTOSITENILCTBA YBAXKUTEIBHBIMU, Ha TEPHOJ HATUYUS OSTUX OOCTOSTEIHCTB
TEYEHUE MCKOBOW JABHOCTU MOXKET OBbITh MPUOCTAHOBIEHO. To ecTh, Bpems, 3a
NEPUOJT KOTOPOTO UMEET MECTO OOCTOATENIHCTBO, CO3JIAIOIIEE MPEMSITCTBUE IS
3alIUThl HAPYIIEHHOTO MPaBa, HE 3aCUNUTHIBAECTCS B CPOK UCKOBOM JaBHOCTH.

JleicTByromMM ~ 3aKOHOJATENIbCTBOM  IIPEAYCMOTPEH  psx  CIIy4acs
IIPUOCTAHOBJICHNSI TEYEHUS CpPOKA MCKOBOM JAaBHOCTH. Tak, CpPOK HCKOBOM
JTABHOCTH MPUOCTAHABIUBAETCS, €CIM MPEHSATCTBUEM ISl NPEAbSIBICHUS HCKa
MOCIYKWJIO JIEUCTBUE HEMPEOJOJIMMON CHIIbI, a TaKKe B CIydasiX, KOrja UCTell
WIM OTBETYMK Haxoawics B coctaBe Boopyxennbix Cun P®, koropsle Obun
nepeBeicHbl Ha BOEHHOE mosiokeHue. Kpome Toro, 3akoHomarenlnb CUéln
HEOOXOJAMMBIM MPUOCTAHABIMBATh TEUEHHWE CPOKA HMCKOBOW JTAaBHOCTH, €CIIM Ha
ocHOBaHMU 3akoHa [IpaButensctBoM P® BBeAeHa OTCpOYKA HCIOJHEHHS
00s13aTeNIbCTB (MOpATOpHil) JTUOO0 OBUIO MPHOCTAHOBJICHO JEHCTBHE 3aKOHA HWJIU
MHOTO  HOPMATHBHOTO  aKTa, KOTOPBIM  pEryJlHpyeT  COOTBETCTBYIOLIEE
MIPABOOTHOIIICHUE.

Cormacio m. 1 crt. 202 I'K mepedeHb TakuX OOCTOSITENIbCTB SIBIISICTCS
ucuepnbiBarommuM (puc. 16.). B To ke BpeMs B coorBercTBUH € 4. 2 cT. 198 T'K
JpyTU€ 3aKOHbl HMEIOT BO3MOXKHOCTh  YCTAaHABJIMBATh  JOMOJHUTEIbHbBIC
OCHOBaHHUS MPUOCTAHOBJICHUS TEUEHHUSI CpOKa UCKOBOM maBHOCTU. CambIM
pacnpocTpaHEHHBIM U3 TaKUX OOCTOSATENIbCTB SBISETCS ACHCTBUE HEMPEOI0JIUMON
CUJIbI, @ BO BHEITHEAKOHOMUYECKUX OTHOILICHUSIX — TAKXKE€ U MPABUTEIIbCTBEHHBIN
MopaTopI/Iﬁ.72

anOCTaHOBﬂeHMe CPOKa MCKOBOW JaBHOCTHU

1) ecnn nNpeabABNeHud Wucka npenaTcTBOBano YpessbidawHoe W
HeNpPeaoTBpaTMMoe  MpPW  AaHHBIX  YyCnoBuMax  OBCTOATEnbLCTBO
(Henpeogonumas cuna);

2) ecnu uUcTey WNu OTBETYMK HaxoauTcs B cocTaBe BoopyXeHHbix Cun
Poccuiickon Depepayunu, nepesefeHHbIX Ha BOeHHOe NonoxeHuve,

3) B cuUny YCTaHOBNEHHOW Ha OCHOBaHWW 3akoHa [1paBUTENLCTBOM
Poccuiickoih  @efepauun  OTCPOYKM  WCMONHEHUA  oBA3aTenbeTs
(MmopaTtopuit),

4) B cuny npuocTaHoBNEeHUA AEWCTBUA 3aKoHa WNW WUHOrMO NPaBOBOIO
aKkTa, perynupyioLivx CoOOTBETCTBYIOLee OTHOLeHWe.

—

Puc. 16. I[Ipuocmarnosnenue cpoxa ucko8ou 0agHocmu

TedyeHne cpoka HMCKOBOM JTaBHOCTH MOKET OBITh MPHUOCTAHOBJIEHO, €CIU
m1000€ U3 Ha3BaHHBIX OOCTOATENILCTB BO3HUKIIO JIMOO MPOOJKANIO CYIIECTBOBATH

2 Cm.: Cmonenckuii M.B. I'paxnanckoe mpaBo: YuebHoe mocobue. - Pocto u//l: denuk»,
2009. - C. 139.
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B TIEpUOJ] MOCIEIHUX IIECTH MecAleB AaBHOCTHOro cpoka (1. 2 ct. 202 I'K). B
MIPOTUBHOM CJIy4a€ OHM HE MOTYT BJIMATH HA TE€YEHUE JABHOCTHOIO CPOKa, T.K.
MIOCJIE TOT0, KaK KOHYAETCs UX JIEUCTBUE, Y JIUIA, IPABO KOTOPOr0 HAPYLIEHO, ECTh
JIOCTaTOYHOE BpeMsl MJid TMpeabsBICHHUS HCKa. OOHAKO €Cli UMEET MECTO
CHEUUANIBHBIA CPOK HCKOBOM JIaBHOCTH JIJIMTEIBLHOCTBIO /IO IIECTH MECAIICB,
TEUEHHUE TAKOr0 CpOKa MPUOCTAHABIIMBACTCS B CHUJIY YKa3aHHBIX OOCTOSITEIHLCTB B
10001 MOMEHT UX HACTYIIJICHHUS.

[locne ToOro, kak OOCTOSITENILCTBA, MPUOCTAHABIUBAIOIINE JIaBHOCTD,
nepecrand CyIleCTBOBaTh, TEUYCHUE WCKOBOM JIaBHOCTH MPOAOJDKAETCS Ha
ocrtaBiieecst BpeMs. [Ipu 3TOM CpOK MCKOBOW JaBHOCTH MOXKET OBITh YBEIWYEH 10
6 MecslEB WM Ha CPOK CaMOl JaBHOCTH, €CIIM OHAa OTHOCUTCA K YHCIY
COKpaIIEHHBIX JI0 IecTH MecsieB u MeHee (1. 3 cr. 202 I'K).

B kauectBe o0co0oro ciydas TPUOCTAHOBICHHS WCKOBOM JIaBHOCTHU
yKa3bIBa€TCs BO3MOXXHOCTb OCTaBJICHHUS TMPEIBSBICHHOTO B CyJIe HCKa 0e3
paccmoTtpenus (ct. 204 T'K), B cBsizu ¢ npuunnamu, npenxycmorpennbiMu ['TIK PO.
[IprocTaHOBIIEHHE CpOKA MCKOBOM JABHOCTHU B 3TOM CJIy4da€ OCYLIECTBIIAECTCS, HE
CMOTps Ha BpeMsl MPEAbsIBICHUS OCTaBJICHHOTO 0€3 pacCMOTPEHHUs MCKa, a €ro
TEUEHHUE TOCJIE OCTaBJICHMUSI HMCKa 0€3 pPacCMOTPEHHUs MPOAOKAETCS B OOIIEM
nopsiake.”> IIpu 9TOM CPOK HCKOBOH JAaBHOCTH HE YBEIHUMBACTCS, MCKIIOYCHHE
COCTAaBIISIIOT CJIydau OCTaBJEHUS 0€3 pacCMOTpPEHUs] TpaxIaHCKOTO HCKa,
MPEABSIBICHHOTO B YTOJOBHOM Mpoliecce (TJI€ €CTh BO3MOXKHOCTh YBEIMYCHUS
CpPOKa MCKOBOU TaBHOCTH J0 6 MECSIIIEB).

3aKOHOM MPEIyCMOTPEHBI JEHUCTBHUSI CTOPOH, B CBS3U C OCYIIECTBICHHEM
KOTOPBIX B MOMEHT TEYEHHUSI HMCKOBOM JAaBHOCTH, CPOK KMCKOBOW JaBHOCTHU
npepbiBaetcs. [lociie nmepeppiBa HCKOBOW JTAaBHOCTU JAABHOCTHBIM CPOK HAUMHAET
T€Yb 3aHOBO, a HCTEKIIEe N0 TepepbiBa BpEMsi HE 3aCUUTHIBAETCS B €ro
poa0IBKUTENBHOCTH (4. 2 ¢T. 203 I'K). B aTOM 3akitouaercs oTiindueM nepepbiBa
MCKOBOM JJABHOCTH U €€ MIPUOCTAHOBJICHUS.

CymiectByeT aBa 0OCTOSATENHCTBA, KOTOPHIE MOTYT TOCITYKUTh TPHUYUHON
BO3HUKHOBEHUS MEPEpPhIBa UCKOBOM JABHOCTH: ITO MPEIBABICHUE UCKA COTJIACHO
YCTAHOBJICHHOMY 3aKOHOM TMOPSAKY JUOO COBEpIICHHE OOS3aHHBIM JIUIIOM
JeUCTBUH, MOATBEPKIAIONINX MpU3HaHUe UM cBoero goira (4. 1 cr. 203 I'K). [ns
MepBOro ciiydyass HEOOXOAMMO, YTO Obl CyJ MPUHSI HCK K PacCMOTPEHHUIO, T.C.
yTOOBl OBUIM  COONIOJIEHBI  YCTAHOBJIEHHBIE TPAXKIAHCKO-TIPOILIECCYATbHBIM
3aKOHOAATEILCTBOM IMpaBUjia O TMOJCYAHOCTH WM TOABEJOMCTBEHHOCTH, 00
o(OpMIJICHUHU M OIJIaTe TOCHONUIMHBI 32 PAaCCMOTPEHHUE U pa3pelieHue UCKOBOTO
3asIBJICHUS U T. II.

Hpyroii ciy4ail, mpu KOTOPOM CpPOK HCKOBOM JaBHOCTH NIPEPHIBACTCS
(coBepiieHue 00SI3aHHBIM JIMIIOM JCUCTBHUM, CBUICTEIHCTBYIONINX O MPU3HAHHUH
UM CBOETO JI0JITa) 3aKJII0YaeTCsi B HEOOXOAMMOCTH COBEPIICHUS OTBETYHMKOM
OTIPEJICIICHHBIX JICUCTBUH, CPEI KOTOPBIX MOXKET OBITh YaCTUYHAS yIUiaTa J0Jira
WIM TPOchOda O €ro OTCPOUYKe, a TakKe MPsIMOE 3asBIEHHUE O COTJACUU C
TpeOOBAHUEM HUCTIIA U T. TI.

3 Cm.: I'yeB A.H. I'paxxnanckoe npaBo: Yueonuk: B 3 1. T. 1. - M.: Uudpa, 2012. - C. 195.
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Ecnau 1omKHUKOM IPU3HAH JOJIT, HCKOBAsl JABHOCTh ITPUOCTAHABIIUBAETCSA BO
BCEX IPaXKIAHCKUX MTPABOOTHOIIEHUSX, HA KOTOPBIE OHA PACIIPOCTPAHSIETCS.

B psnme ciaydaeB mpu MpPONMYCKE CpPOKA HCKOBOM JaBHOCTU CYIIECTBYET
BO3MO>XHOCTh €T0 BOCCTAaHOBJIEHUSI — TOJIBKO MO PEIICHUIO Cy/la U TOJbKO B
WCKJIIOUUTENBHBIX ciydyasix. B wactHoctu, cormacHo cr. 205 I'K PO
BOCCTAHOBJICHHE MPOMYIIEHHOIO JAaBHOCTHOIO CpOKAa BO3MOXXHO JIMIIb B
OTHOIIICHUM TPAXJAaH-UCTIIOB MPU YCJIOBUH, UYTO CPOK OBLI MPOIYLIEH IO
YBOKUTEIIbHBIM TPUYUHAM, KOTOpPHIC BO3HHUKIU B MEPUOJ MOCICAHUX IIECTU
MECAIIEB TEUYEHUS CpOKa WCKOBOM JaBHOCTH (MO0 B MOMEHT TEUYCHUS
JIABHOCTHOT'O CPOKA, COKPAIIEHHOTO 10 LIECTH 1 0oiee MecsIes). "

K TakuM mpuyMHaMm 3aKOH OTHOCUT TOJIbKO T€ OOCTOSATEIhCTBA, KOTOPHIE
CBSI3aHBI C TMYHOCTHIO UCTHA. K mpumepy, 3T0 MOXKET ObITh €r0 TSKEIyI0 00JIe3Hb,
0ECIOMOIITHOE COCTOSIHME, HETPAMOTHOCTh, HHBIE 00CTOSATEIHCTBA, TTOCTYKUBIIIHE
€My IPEMSATCTBUEM JIJISl 3Tl CBOMX IIPAaB U 3aKOHHBIX MHTEPECOB. Takke CTOUT
OTMETUTh, YTO BOCCTAHOBJICHUE CPOKA MPUMEHUMO TOJIBKO K YACTHBIM JIMIAM U HE
pacIpocTpaHsierTcss Ha MpeANpHHEMATeIeH U IOpuaHueckue juma . Ilpu
BOCCTAHOBJICHUM  CpPOKa  HMCKOBOM  JAaBHOCTH  TPaXIaHUH  IOJY4aer
rapaHTHPOBAHHOE MPaBO Ha 3alIMTY CBOUX MHTEPECOB, HE CMOTPS HA TO, YTO CPOK
JABHOCTHU MCTEK, HO 3TO HE MPEIOJaraeT ero BO300HOBIEHUE HA HOBBIM CPOK.

[Ipy ucuucieHUd KOHEYHOTO CpOKa MCKOBOM /TaBHOCTH, KaK MpPaBUJIO, HE
BO3HUKAET TPyAHOCTEH, ogHako B rimaBe 12 I'K P® orcyrcTByer crienuanbHas
HOpMa O ero OoKoH4YaHuM. KOHEUHbI TaBHOCTHBIN CPOK OIPEAENISIETCS COIJIACHO
MpaBuUiaM, YCTAHOBJICHHBIM JIJIsl UCUMCIICHUS CPOKOB B 11e7IoM (cT. 192 'K PD).

Htak, cpok 0OBIYHO pacCMaTPUBAETCS B KAUECTBE IOPUIAUYECKOTO (haKkTa Uiu
KaKk »dJeMeHT (aKTUUEeCKOro COCTaBa, C KOTOPHIM CBSI3aHO HACTYILJICHUE
ONPEICIICHHBIX IOPUINYECKUX MOCIEICTBUIA.

NHCTUTYT UCKOBOM JABHOCTH 3aHUMAET 3HAYUTEIHLHOE MECTO B COBPEMEHHOM
IPXKJIAHCKOM TpaBe, MOCKOJbKY BO3MOXHOCTh TpeOOBaTh MPUHYIUTEILHON
3aIMUTHI MpaBa MyTEM MOIa4U UCKA HE MOXET JUTUTHCS 10 BPEMEHU O€3rpaHuvHO.

B cootBerctBuu ¢ 1. 1 cT. 199 I'K PO, BO3MOXKHO NPEABABICHUE UCKA B CY]
MOCJIE HMCTEUEHHS] CpOKa HMCKOBOW aaBHOCTU. Cyn HE BIOpaBe OTKAa3aThCsl OT
paccMOTpeHus JaHHOTO TpeOoBaHud. M3 3Toro ciemnyer, 4To HE3aBUCUMO OT TOTO,
UCTEK CPOK HCKOBOM [aBHOCTH WJIM HET, 3asBUTEb MMEET BO3MOYKHOCTH
peanu3oBaTh MPABO Ha CyaeOHOE Pa30MPATETHCTBO.

Hecmotps Ha 3TO, JIMIIO HE yTPAuYMBAET BO3MOKHOCTHh IMPEIbIBUTH UCK B
a000e Bpemsi, Jake HEB3Wpas Ha TO, YTO YCTAHOBJICHHBIM JTaBHOCTHBIA CPOK
nponyiieH (MpaBo Ha HMCK B IPOIECCYalbHOM CMBICIE). 3HAYUT, CyJ O0s3aH
NPUHATh K PACCMOTPEHHUIO TpeOOBaHWE O 3all[MTe HAPYIIEHHOTO IpaBa, U s
ATOr0 HE UMEET 3HAUYCHUSI, UCTEK JIM CPOK UCKOBOU JABHOCTH.

™ Cwm.: Anekcees C.C., Tonrano 5.M., Mypsun JI.B. u ap. I'pakianckoe mpaBo: yaeGHUK (IO
o6m1. Pen. wr.-xopp. PAH C.C. AnekceeBa). — 3-e usn., nepepad. U mom. — M.: [Ipocnexkr, 2011.
- C. 157.

> Cm. tam xe. - C. 159.
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Kpome Toro, cya mpumeHsieT MCKOBYIO JTABHOCTb TOJBKO TOI/a, Korjga o0
ATOM TOCTYIUT 3asIBJICHUE OT OJJHOM M3 CTOPOH CIopa, MpU4E€M B MOMEHT JI0 TOTO,
KOTI'/Ia CyJIOM OyJIeT BBIHECEHO pEelIeHHe 10 aeny. Takoe 3asBiIeHre MOXKET MOJaTh
KaK UCTel, TaK U OTBETYHUK, XOTsI, Yalle BCEro, UMEHHO OTBETYMK 3aMHTEPECOBAH B
NPUMEHEHUU JTaBHOCTHOTO cpoka. Ho Takoe mpaBo MpemocTaBiICHO 3aKOHOM H
UCTIy. TpeTbUM JHUIlaM WJIM CTOPOHE, KOTOPOM 3aKOHOM HE MpPEeIOCTaBlieHA
yKa3aHHas BO3MOXKHOCTh, TAKOE€ IIPAaBO HE MPEAOCTaBISACTCS.

Cyna He MOXeT MOJTHATh BOMPOC 00 MCKOBOW JaBHOCTH, HE3aBUCUMO OT TOTO,
KOKYTCS JIU CYZy JaHHBIC ACUCTBUS HEOOXOIUMBIMHU UM HET. DTO 03HAYAET, YTO,
€ClIv 3asBJICHHE O MPUMEHEHUU HCKOBOM JaBHOCTU B XOJI€ PACCMOTPEHHMS Aeia OT
YIPaBOMOYEHHBIX JIMI] HE MOCTYIAjo, CyJl BOOOIIE HE pacCMaTPUBAET BOMPOC O
MpoIycke B JAHHOM Cllydae CpOKa HCKOBOi maBHocTH.'® ClIeIOBaTeNbHO,
MPUMEHEHUE WCKOBOM JABHOCTH 3aBUCUT OT pEHICHUS 3auHTEPECOBAHHOU
CTOpPOHBI B criope. Takyke HEJOMyCTUMBIM SIBJISETCS yKa3aHHE CyJa Ha IMPOITYCK
JTABHOCTHOTO CpOKa B ONpENENCHUU Cyla O MOATOTOBKE Jeja K CyJAcOHOMY
paszoupatenncTBy. [log00HBIE neicTBUS ObLIM ObI B TMOJIb3y OTBETYMKA, TaK Kak
SABJISUIACh OBl IS HEro TOJICKa3KoW, a JTO MPOTHUBOPEUYUT MPUHIIUINAM
OecCIpPUCTPACTHOCTH CyJia M COCTSI3aTEIBHOCTH CTOPOH B apOUTPaKHOM IPOIIECCE.

VckoBass NaBHOCTH TIPOJIOJDKAET TEYh W B CHIydasx MPaBOIPEEMCTBA
YYaCTHUKOB TPaKIaHCKUX TIPABOOTHONICHHWH, KOTJAa TIpaBa W OO0S3aHHOCTH
NEPEeXOAT OT OJHOTO JHIAa K APYyroMy. OTO OTHOCHUTCS Kak K oOmemy
MPaBOIPEEeMCTBY (IIEPEXOosIT BCE MpaBa W OOA3aHHOCTH), MPOUCXOASAIIEMY MpHU
peopraHu3aluy  OPUIUICCKAX JIMIl — YYAaCTHUKOB WM TPH HACJIEeIOBAHUU
UMYIIECTBA IPaKJiaH, TaK U K YaCTHUYHOMY (KOT/1a IEPEXOAST OTACIbHbIE MpaBa 1
obszanHocTH). CormacHo cT. 201 T'K ®P: «llepemena nuir B 00s3aTeNbCTBE HE
BJICYET U3MEHEHHUS CPOKA UCKOBOM JABHOCTH U MOPSIIKA €r0 UCUUCICHUS.

besycnoBHO, B mojaBisitonieM OOJNBIIMHCTBE CIIy4aeB MPUMEHEHUS UCKOBOM
JTABHOCTU TpeOyeT MMEHHO OTBeTYMK. OH MOXKET MpsSiMO MoTpedoBaTh, YTOOBI B
YIOBJIETBOPEHUHU HCKa OBLIO OTKa3aHO B CBSI3U C MPOMYCKOM MCKOBOMW JIaBHOCTHU
VI 3asIBUTH O IPHMCHCHNU K JaHHOMY eIy HCKOBOIl HaBHOCTH. ' BMecTe ¢ Tem,
3aKOHO/IATEJICTBOM TPEIYCMOTPEHAa BO3MOYKHOCTH JII00O CTOPOHBI B CIOpE
MOJIaTh 3asBJICHHE O MPUMEHEHHWU MCKOBOM MaBHOCTH. ClenoBaTeIbHO, 3TO MPABO
TaK)Ke MPEAOCTABIISICTCS W UCTITY.

XoTenoch ObI OTMETHTH, YTO 3asABJICHUE O MPUMEHEHUU MCKOBOM NTaBHOCTH
MOXET IM0JIaBaThCsl KaK B MUCbMEHHOM, Tak U B YCTHOU hopMme. Y CTHOE 3asiBJICHUE
Heo0X0oauMo (UKCHPOBATH B MPOTOKOJIE CyAcOHOTO 3acenanus. B pse ciydaes B
KauecTBEe 3asBIICHUA OO0 WCTEYCHHWH CpOKa MCKOBOM JaBHOCTH MOXKHO
paccMaTpuBaTh OT3bIB WM BO3PAXKEHUS HA UCK CO CTOPOHBI OTBeTuYnKa. [IpuBeném
IpuUMep U3 CyJAeOHOM MPAKTUKH.

° [Toxposckuii M.A. OcHoBHbIe pobaemsl ['paxknanckoro npasa. - M.: Craryt, 2013. - C. 201.
T AnekceeB C.C., l'onrano b.M., Myp3un JI.B., u 1p. I'paxxganckoe npaBo: yueOHHK (10 001,
pen. un.-kopp. PAH C.C. AnekceeBa). — 3e u3f., nepepad. u gom. - M.: [Ipocnekr, 2012. C. 219.
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[Io ucTedeHHI0 CpoKa HMCKOBOW JAaBHOCTH OCIApUBaeMOE€ IIPaBO MCTLA
IPOAOJDKAET CYIIECTBOBAaTh, HO IPHU 3TOM CTAaHOBHUTCS HEBO3MOXKHO 00s53aTh
OTBETYHMKA B CyJI€OHOM NOPAIKE IPUHYAUTEIBHO UCIIOJHUTH TPEOOBAHNUS UCTIIA.

OTBETUMK 4Yalle HCTLA I[OJIB3YETCs MpaBOM TpeOOBaHUS IPUMEHEHHUS
MCKOBOM JTaBHOCTH K MCKOBBIM TpeOOBaHMSM. 3asBICHHE HCTLA O MPUMEHEHUU
VCKOBOM JTABHOCTH K CBOMM K€ TpeOOBaHUSAM MPOTUBOPEUUT ero uHrepecaM. Ho
UCTEIl B CBOMX HMHTEPECAaX MOXKET NOJHATH BONPOC HMCKOBOW JABHOCTH IIEPEN
CYZOM.

Ecnu Tperbn nMIia HE 3asBISIIOT CaMOCTOSATENBHBIX TpeOOBaHUW, TO OHU
MOT'YT BBICTYIIUTh HA CTOPOHE HMCTLA WM OTBETYMKA, €CIIM PEUICHUE 110 ACIy
MO’KET TIOBJIMATH Ha UX MpaBa U 00S3aHHOCTH 110 OTHOILLIEHUIO K OJTHOM U3 CTOPOH.

JlaHHBIE MCKJIIOYEHUS CBSI3aHBl C PACHOPSAUTENBHBIM IIPABOM CTOPOH U
KacaloTcs TOro, 4YTO TPEThE JIMIO HE MOXKET OBITh CYOBEKTOM CIIOPHOTO
IPABOOTHOUIEHUsI 0€3 CaMOCTOSITEIbHOTO MCKa, M, TaKUM OOpa3oM, HE MOXKET
npeTeHaoBaTh Ha 00BeKT crnopa. CienoBaTenbHO, TPETbU JiMLa HE OOIaNaroT
MaTepuaIbHbIM IMPaBOM 3asBISATH O [PUMEHEHHMM HWCKOBOM JaBHOCTH 0€3
CaMOCTOSITENIbHBIX TpeOoBaHuil. HaneneHue 3Toil KaTeropum TPEThbUX JIMIL TaKUM
IpaBOM O3Ha4yayo Obl MPEIOCTABICHUE UM BO3MOXKHOCTU PACIOPSKATHCS UYKUM
MaTEepUAIBHBIM IIPABOM.

HckoBass JaBHOCTh TMpPUMEHAETCS K OOJbIIEd 4YacTH TpakJaHCKHX
npaBootHomeHnii. Ho B cr. 208 'K P® 3akperuieHsl TpeOOBaHUs, HA KOTOpHIE
npaBwia 00 MCKOBOM IaBHOCTH HE PacHpOCTPaHAIOTCS. BmecTte ¢ TeM 3aKOHOM
OTOBAPUBAETCA, YTO HEPACHPOCTPAHCHUE MCKOBOW JTAaBHOCTHM Ha JApPYrue
TpeOOBaHUS IOMYCKAETCS JIHILb B CIIy4asiX, YCTAHOBJIEHHBIX 3aKOHOM.

Takum 00pazoMm, MBI BUAMM, YTO OOIIME YCJIOBHUS NPUMEHEHUS HCKOBOM
JABHOCTHU ISl OOUIMX U CIIEUAIbHBIX CPOKOB OJMHAKOBBI. OCHOBHBIE MOJIOKEHUS
YCJIIOBUM 3aKJIKOYAIOTCS B TOM, YTO CyJ MOXET IPUMEHUTHh MCKOBYI) IABHOCTH
JIMIIB B CBA3U C COOTBETCTBYIOIIUM 3asBJICHUEM CTOPOHBI CIIOPA, IIPU HTOM HOPMBI
O 1aBHOCTHOM CPOKE MMIIEPATUBHBI, IOCKOJIbKY CTOPOHBI HE MOT'YT UX U3MEHUTH B
COIVIAIIEHUM MEXKAYy Cc000#, U TEYEHHE CPOKAa MCKOBOM AABHOCTH Yalle BCETO
HAQ4YMHAET OTCYET ¢ TOro JHA, KOTJa JIMIO Y3HAJIO WIM JOJDKHO OBUIO Y3HATh O
HapyIlIeHUU CBOETO MPABA.

[Ipu 5TOM MpPaBO HA UCK MOYKHO Pa3JIeNITh HA JABA MPaBa, NEPBOE U3 KOTOPBIX
IIpearosiaraeT paso Jula Ha [0Jady UcKa, a BTOpPOe — IPAaBO Ha Y OBJIETBOPEHUE
ucka. IlepBoe mpaBo HE OrpaHUYMBAETCS IO BPEMEHM, M IMOJATh MCK MOXKHO B
10001 MOMEHT, a YAOBJIETBOPEH HCK MOXET ObITh JHIIb MPU ONpeneIEHHBIX
OOCTOATENBCTBAX: CPOK HCKOBOW JTaBHOCTH HE HCTEK, HU OJIHA U3 CTOPOH HE
3asgBWJIa B Cylde OO0 MCTEYEHHMHM CpOKa MCKOBOM JaBHOCTH, a TakXke Ipu
JIOKa3aHHOCTH CaMOT0 IPABOHAPYILIECHHUS.
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Bonpocsl 1151 npoBepku
Bormpocs! a1 nmpoBepku
1. IloHATHE NpenCcTaBUTEIbCTBA.
2. Bunel npeacraBuTensCcTBa?
3. IloHsiTHe TOBEPEHHOCTH U €€ CPOK?
4. ®opma 10BEpEHHOCTH.
5. Uto Takoe CpOK M KaKOBO €ro 3HaU€HUE B CUCTEME IOPUANYECKUX (aKTOB?
6. Kakue npaBuia ucumncinenusi cpokoB Bel 3Haete?
7. Kakue Bunabl cpokoB Brl 3HaeTe?
8. Uro moapa3ymeBaeTcs OJ CPOKaMHU OCYIIECTBICHUS TPAKTAHCKUX MpaB?
9. Yro moapazymeBaeTcs MOJ CPOKAMH 3aIIUTHI TPAXKIAHCKUX MpaB?
10.YTto Takoe McKoBas JAaBHOCTb? B ueM 3HaueHHE CpOKa HCKOBOW J1aBHOCTH?
Kaxkoi1 xapakTep HOCUT CPOK UCKOBOM JABHOCTH?
11.B kakux ciiy4asx CpOK UCKOBOM JaBHOCTH MPUOCTAaHABIMBAETCS?
12.B kakux ciiy4asx CpoK UCKOBOI JaBHOCTH MPEPHIBAETCS U YTO ATO BIEUET?
13.YTo Takoe BOCCTAHOBJIEHHE CPOKA MCKOBOH JTaBHOCTHM U HAa OCHOBAaHUHU YETO
IIPOU3BOAUTCS TAKOE BOCCTAHOBIIEHUE?
14.Ha xakue TpeOoBaHUsI CPOK UCKOBOM JAaBHOCTU HE PACIPOCTPaHSIETCS?
15.KakoBbI paBOBBIC MOCIEICTBUS UCTEUEHHUSI CPOKOB UCKOBOM JTAaBHOCTH?
16.KakoBsI MpaBOBbIE TOCIEACTBUS NCTEUCHUS CPOKOB HCKOBOM TABHOCTH?

IpakTuyecknii biok 3.
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