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AHHOmMayuA. B ctatbe aHanu3npyeTca MecTo TeOPUA BO3HMKHOBEHMA
rocygapcTea U nNpasa B npeagmeTe HayKu Teopun rocygapcrtesa u npasa. Otme-
4yaA MHoroobpasume Takux TEOPUM, aBTOP BblPa’KaeT MbIC/Ib O TOM, YTO OHM,
CKopee, NpeacTaBAstoT coboi naenHo-KoHuenTyaibHoe 060CHOBaHWE BO3-
HWKHOBEHMA roCcyAapcTBa, YeM aHANM3 peanbHOro NCTOPUYECKOro npouecca.
Kputnyeckn aHanmnsunpyetca 3HayeHme U 060CHOBAHHOCTb TEOPUN NMPOUCXONK-
AEHNA TOCyAapcTBa M npaBa W AenaeTcs BblBOA O HEOOBXOAMMOCTM yyeTa,
npexae Bcero, 3aKOHOMEPHOCTEN UCTOPUYECKOTO Pa3BmUTMA, PaAKTOB U AOKY-
MEHTOB, MOBAMABLUMX HA AAHHbIM npouecc. B 3aknwyeHne gaeTca NOHATME
TEPMUHA «TEOPMA NPOUCXOXKAEHMA rOCyAapCTBa N NpaBa».

Kniouyeswle cnoea: Teopua rocygapctsa U npasa, TEOPUM BO3HMKHOBE-
HMA TOCyAapCcTBa, UCTOPUYECKMIM NPOLLECC, UCTOPUYECKNE 3aKOHOMEPHOCTH,
06blyau

Ana yumupoeaHusa: bpepgnxuH A.J1. K Bonpocy o Teopnax BOSHUKHOBEHMUA
rocyaapcTtea u npasa / A.JJ1. Bpeanxun. — DOI 10.33184/vest-law-bsu-2023.17.2 //
BecTHMK WHCTUTYTa nNpaBa balwKWMPCKOro rocyaapCTBeHHOro yHuBepcuTeTa. —
2023.—Ne 1. -C. 21-26.

© bpeguxun AJ1., 2023



22

Original article

Bredikhin Alexey Leonidovich
Saint Petersburg University of the Ministry of Internal Affairs
of the Russian Federation, Saint Petersburg, Russia, axel _b@mail.ru

TO THE QUESTION OF THE ORIGIN
THE STATE AND LAW THEORIES

Abstract. In this article, the author analyzes the place of theories of the
state and law origin in the subject of science of the theory of state and law. Not-
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Bonpoc 0 nponcxoxaeHun rocyaapcTea M npaBa OCTaBaaACA B LLEHTPE BHU-
MaHuMA NpPaBOBeAOB, NONUTONOIOB U GMUNOCODOB Ha NPOTANKEHUN MHOTMUX BEKOB,
HauMHaa c obpa3oBaHMA rOCYyAapPCTBEHHOCTU. MHOroobpasme MCTOPUYECKOTO
ONbITA FOCYAaPCTBEHHbIX NPeobpa3oBaHUii He N03BoAAET cHOPMMPOBATL eaMHOEe
n 6eccnopHoe NOHMMaHMe 3TOro npouecca. Hapoabl APEBHOCTU U COBPEMEHHO-
CTVM NPOLUAN Pa3HbliA NYTb U CTOJIKHY/IUCb C HEOAMHAKOBbIMM aKTOpPamMu, NOBAK-
ABLWUMMM Ha CTAHOB/JIEHWE FOCYAAPCTBA, M HAUTM 0OLLME MOMEHTbI He BCeraa Bos-
MOKHO.

BmecTe ¢ TeM NOUCK 3aKOHOMEPHOCTEN BO3HUMKHOBEHMA rOCYAapCcTBa Heno-
CPeACTBEHHO OCYLLECTBAAETCA MO3HAOWMM CYObEKTOM (YY4EHBIM, MbICIUTENEM),
C ero ocobeHHOCTAMM, B3rNA4aMM U METOAMKOM UCCNea0BaHMA, NO3TOMY B 3TOM
BONpPOCE MMeeTCA 3HAYMTEeIbHAA 40N CYOBEKTUBU3IMA N ANCKYCCUOHHOCTM.

Ha3BaHHble NPUYMHbBI OOBACHAIOT HAIMYME MHOXKECTBA TEOPUI M NOAXOA0B
K NMPOMCXOXAEHWIO roCyAapcTBa. TaK, cpegy HUX BblAENAT: TEONOTMYECKYHO
(A. ABpenuit), natpuapxanoHyto (KoHdyumin), aorosopHyto (T. Fob66¢, K. JIOKK
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n ap.), Hacunma (E. dropuHr), ncuxonoruyeckyto (/1.U. MNMeTpaxkunuKnii), opraHmye-
ckyto (I'. CneHcep), mapKcucTckyto n gpyrue teopum [1, c. 19-30]. Bce oHuM abco-
NOTU3UPYIOT TOT MW MHOM PaKTOpP, MOBAUABLLUMI Ha NPOUCXOXKAEHME rocy4apcCT-
Ba M NpaBa, AeNas ero OCHOBHbIM U YyTb 1N HE € ANHCTBEHHbIM.

Ha3BaHHble TeOpUM U3NAratloT cKopee UaenHO-KOHLEeNTyabHoe 060CHOBa-
HMe BO3HWKHOBEHMA FrocyAapcTBa, Yem 0606WatoT 06 BEKTUBHbBINA UCTOPUUYECKNIA
NpoLecc, NO 3TOM NPUYMHE TaKMKe NOoABepraroTCcA COMHEHMIO U He Bceraa nog-
TBEPKAAIOTCA peaNbHbIMN UCTOPUYECKMMU daKTaMMU.

Mp© NOBEPXHOCTHOM PACCMOTPEHUM CYLLHOCTU TEOPUI MPOUCXONKAEHUE
rocyAapcTBa U nNpaBa HEBOJIbHO HAMNPALIMBAETCA MbIC/Ib O CO34AHUN HEKOMN «KY-
MYNSTUBHOM» (YHMBEpPCA/NbHOM) KOHUENUMKU, KOoTopas bbl BKAoYana B cebs Bclo
COBOKYMHOCTb $aKTOPOB 1 NPUYNH GOPMUPOBAHUA FOCYAapPCTBaA U NpaBa, 04HaKO
3[1eCb Mbl TaKKe CTONKHEMCA C 0COBEHHOCTAMM MPOUCXOKAEHMA TEX UAU UHBIX
rocyaapcTs. YHUBepcanbHana e Teopua MOXKET OKa3aTbca beccogeprkaTenibHOM,
ecnn He byaeT yumTbiBaTb 0COBEHHOCTM rOCYAapPCTBEHHO-MPABOBOrO Pa3BUTUA
KOHKPETHOM CTpaHbl. B KOHEYHOM MTOre Has3BaHHble, a TaK)Ke Apyrve CyLlecT-
BYIOLLME TEOPUN BO3HUKHOBEHMA FOCYAapPCTBA Yallle BCEro BbICTYNaOT aprymeH-
TUPOBAHHbLIMU BEPCUAMMU BO3HMKHOBEHWUA TOCYAAPCTBEHHOCTM Y TON UAN UHOM
o6LWHOCTN Unn rpynnbl 0bWHOCTEN.

TakXe onpeaeneHHyl C/IOXKHOCTb BbI3bIBAET YYET MPOUCXOXKAEHUSA He
TONIbKO roCyAapCTBEHHbIX CTPYKTYP, HO M NpaBa. He Bce Teopnn moryt 06bACHUTD
NPOMCXOXAEHME NpaBa B KOHTEKCTE CO34aHMA FoCyAapCTBEHHbIX CTPYKTyp. Pac-
NPOCTPaHEeHa TOYKA 3PEHUs, YTO NPaBO BO3HWKAET OAHOBPEMEHHO C rocyaapcT-
BOM, M OHa MUMeeT BeCKMe OCHOBaHMA, BeAb NPaBo CBOMM UCNONHEHNEM 0653aHO
BO3MOHOCTWU rocyaapcTBeHHOro npuHyxaeHua. A.B. lNonakos no atomy nosoay
aKKypaTHO OTMeEYaeT, YTO «C BO3HMKHOBEHMEM FoCyAapcTBa NpaBoO BCTynaeT B
HOBbIN 3Tan cBoero pa3uTma. OHo cTaHoBUTCA Bonee Gopmanm3oBaHHbIM U CUC-
TeMHbIM». [lanee OH OTMeYaeT, YTo «cneumPuuyeckMm coumanbHbIM YCNOBUEM
BO3HUKHOBEHMA Pa3BUTbIX GopM NpaBa ABAAETCA HaAMuMe rocyaapcrea» [2,
c. 157-158].

YKa3aHHasA «KOMMNPOMMCCHaA» No3uLMs Aaneko He 6eccrnopHa, Tak Kak ans
nepBobbITHOrO 06LWEeCTBa XapaKTepHO «0bbl4HOE NPaBo», UAM NPOCTO obblyaw,
KOTOpble He MMEIOT 3apaHee onpeaeneHHoro coaepkaHua (NnpaBoBoro M60O He-
NpPaBOBOro), a eANHMLEN NPAaBOBOrO PEryiMpoBaHMA BbICTYNaeT TaK Ha3blBaemas
MOHOHOPMa, NOHMMaeMas KaK «HepacyNeHeHHOe eANHCTBO PEeNUrMOo3HbIX, MO-
PaNbHbIX, NPABOBbIX U T. N. HOpM» [3, c. 297]. Mpun 3ToM 6€3 CaHKLUMOHNPOBAHUA
CO CTOPOHbI rocyAapcTBa (Mo NpMyYMHE ero OTCYTCTBMUSA) 3Ta HOPMA HE MOXKET Npu-
obpeTaTb NPaBOBbIX CBOMUCTB.

O6blyan (M MOHOHOPMbI), KaK NPaBUNO, NPOAYKT KONJIEKTUBHOIO CO3HaHUA
AAHHOro obuecTBa M peryanpyroT obLWecTBEHHbIE OTHOLEHUA MEXAY YaCTHbIMU



24

Muammn (aaxe ecnm y4yaCTHMKOM 3TUX OTHOLLEHMI ABASETCA NULLO, Haae/leHHoe
obu,ecTBeHHOM BNacTbio). KOCBEHHbIM NOATBEPKAEHNEM TAaKOrO CTaTyca ABAAET-
CA coaeprkaHue nepBbiX HOPMATUBHO-NPABOBbLIX UCTOYHUKOB (Hanpumep, Pyc-
ckadA MpaBaa), rae HeT rocy4apCcTBEHHbIX MPECTYNAEHUN U CMepPTHOM Ka3Hu. Cos-
AaHune e eanHoro Pycckoro rocygapctea npu MeaHe Ill o03HameHoOBano nonasne-
Hue CynebHuka 1497 r., rae n cmepTHaA KasHb, M rOCYy4apCTBEHHbIE NpecTynae-
HUA, A TaKXKe MHKBU3ULMOHHbIM NPOLECC YKa3bliBaAM Ha NOABAEHNE UHCTUTYTA ro-
cygapcTsa.

Taknm obpasom, HOpMaATUBHOE perynpoBaHmMe Bceraa CBA3aHO € obuiecT-
BEHHOM BJIAaCTblO, HO TOJIbKO C MOABJIEHMEM TOCYAAPCTBA MOABMAETCA NPABO B
COBCTBEHHOM CMbICNE 3TOFO C/1I0BA. TaKKe HYKHO OTMETUTb, YTO GpopMUpPOBaHUE
npaBa 0bycnoBneHO MNOABNEHMEM MUCbMEHHOCTM, TaK KaK MMEHHO ¢uKcaums
NPaBOBbIX HOPM obecneynBaeT BaXKHeuNLee CBOMCTBO NpaBa — GOPMabHYO On-
pefeneHHocTb. [TMCbMEeHHOCTb BbICTyNaeT M MHCTPYMEHTOM 3aKpernieHnA cTatyca
0obLWecTBEHHON W AaAMWHUCTPATUBHOM CTPYKTYpPbl, PUKCMPOBAHUA COCNOBHbIX
npusunernit. To ectb odopmnAeTca NPaBoBOM CTATyC MYHOCTU B A@HHOM rocCy-
AAPCTBEHHO OpraHM30BaHHOM obuiecTBe.

NogyepKmnBasa CBA3b C TEOPUAMM BO3HUKHOBEHMA rOCY4apCTBa, HYXKHO CKa-
3aTb, YTO UCTOPMYECKUIM MPOLLECC MOATBEPXKAAET COCYL,EeCTBOBaHNE N O4HOMO-
MEHTHOE BO3HMKHOBEHME NpaBa U rocyaapcTea, NO3TOMY U TEOPUM AO/MKHbI yuun-
TbIBaTb AaHHbIM acnekT. He fOMKHO cywecTBOBaTb OTAE/IbHO TEOPUIN BO3HUKHO-
BEHWA FOCYAApPCTBA U OTAENbHO TEOPMN BO3SHMKHOBEHUA NpPaBa, MHAYe B NOJIHO-
LEHHOCTU TEOPMU MOXKHO COMHEBATbLCA.

HaBepHoe, He byaeT oWnNOKoM yTBEPKAATb, YTO BONPOC O BO3SHUKHOBEHUU
rocyaapctea M npaBa B 60/blueN CTENEHUM He TeOpPeTUYECKMM, a WUCTOPUKO-
NPaBOBOWM, TaK KaK UCTOpUYECKME PaKTbl, ABNEHMA N LOKYMEHTbI NO3BONAIOT Bbl-
ABUTb 3aKOHOMEPHOCTU PA3BUTUA FTOCYAAPCTBEHHOCTM B KOHKPETHOM CTpaHe, a
ye nytem obobueHna — rocygapctea M npasa B Uuesiom. C 3TON TOYKM 3peHuns
BblABUIraeMble TEOPUM TEPAIOT CBOM CMbICN NGO TpebytoT NPOBEpPKU Ha COOTBET-
CTBUE BbIABNEHHbIM 3aKOHOMEPHOCTAM.

C Opyron CTOPOHbI, TEOPUM BO3HMKHOBEHMA TOCYy[apCTBa — 3TO onpeje-
NeHHble ¢unnocopckme, NOANTUYECKUE, NPABOBblE, COLMONOTMYECKME U MHOTO
poAa y4eHUA, MOSTOMY OHM AO/KHbI ObITb YaCTblO UCCIEA0BAHUM B PpaMKax COOT-
BETCTBYHOLMX HAY4YHbIX HaNpaBAeHUM (Hanpumep, UCTOPUM NOAUTUYECKUX U Npa-
BOBbIX YYEHWI1) U HUKAKOTO OTHOLUEHWUA K TEOPUM FOCYAAPCTBA M NPaBa He AOK-
Hbl UMeTb. [paBO — 3TO HayKa, KOTOPAA HEe MOXET He ONUPATbCA Ha peanbHyto
NPAKTUKY 06LEeCTBEHHbIX OTHOWEHWN, 3aPUKCUPOBAHHYD B PA3/IMMHONO pPoAa
AOKYMEHTAX, a He Bceraa obocHoBaHHble naen ¢pmaocodPosB 4YacTo OTOPBAHbI OT
NENCTBUTENIbHOCTW.
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Bmecte c Tem HeNb3s HE OTMETUTb, YTO TEOpPETUYECKME U3bICKAHUA CTAHO-
BATCA OCHOBOM 419 rOCY4apCTBEHHOIO CTPOUTENbCTBA, GOPMMPOBAHNA NPABOBOM
CUCTEeMbl M 3aKoHoaaTenbcTBa. Hanpumep, Benunkasa ¢paHuy3ckasa peBoaoumA
KoHua XVIII B. n OKTabpbcKana pesoatoumna 1917 r. 8 Poccum onmnpanmce Ha Teope-
TUYECKME MOAEeNU, NPeanoXKeHHble B pamKax GUNoCoPCKUX y4eHUN. M B 3TOM
CMbICNe MPOUCXOXKAEHME HOBOro TMMa rocydapcTBa HemocpeacTBeHHbIM 0b6pa-
30M CBA3aHO C TEMMU NN NHBIMW TEOPUAMM.

Taknm obpasom, onpeaensa Mecto U Posib TEOPUIM MPOUCXOKAEHUA FOCY-
[ApCTBa M NpaBa B TEOPUM rOCyAapPCTBA M NMPaBa, HY)KHO OTMETUTb UX BCMOMOra-
TeNbHbIN XxapakTtep. Camun no ce6e oHM He MOryT 06BACHUTL NOABEHUE Frocyaap-
CTBa B €ro npaBoBom 0POpPMIEHUMU, NPABOBbIX HOPM MU MHCTUTYTOB, HO AatOT
npeacTaBieHne 06 MHTENIEKTYaNbHbIX U MOEOIOTMYECKUX OCHOBAaX GpOPMMUPOBa-
HMA rOCY4apPCTBEHHOCTW.

f0BOPA O NPOUCXOXKAEHMMN FOCYAAPCTBA M NPABaA, HYXKHO YYUTbIBATb, NPEXK-
Ae BCero, 3aKOHOMEePHOCTU UCTOPUYECKOrO Pa3BUTUA, GaKTbl U AOKYMEHTbI, NO-
B/IMABLUME HA AAHHbIMA NPOLECC, N3 Yero MOXKHO Aenatb npasgonoaobHbie u no-
r’MUHble 0606WeHNA. To eCcTb TeEOPMA NPOUCXOXKAEHMA FOCYAAPCTBA M NpaBa — 3TO
cuctema 0606LEHHbIX BbIBOAOB O MPOUCXOXKAEHUN MHCTUTYTOB FrOCYyAapcTBa M
nNpaBa, BbIABAEHHbIX MyTEM aHa/in3a UCTOPMYECKUX 3TANOB 3BOAKOLMWN 0bLLecT-
BEHHbIX MHCTUTYTOB B FOCYAAPCTBEHHbIE M NPABOBbIE, @ TaKXe BblABMAEHHbIX 3a-
KOHOMEpPHOCTEN.
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